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FLORI DA H GH SCHOOL ACTI VI TI ES ASSCCI ATION, INC., a non-profit
Fl ori da corporation, Defendant- Appellant,

Pinell as County School Board, in its official capacity,
Def endant .

Jan. 6, 1997.
Appeal from the United States District Court for the Mddle
District of Florida. (No. 95-1407-ClV-T-24B), Susan C. Buckl ew,
Judge.

Bef ore HATCHETT, Chief Judge, TJOFLAT, Circuit Judge, and GODBOLD
Senior Circuit Judge.

PER CURI AM

Dennis Johnson, a student at Boca C ega H gh School in
Pinellas County, Florida becane ineligible to participate in
i nterschol astic football and westling because he had attai ned age
19 by August 31 of the school year. This age limt is in effect in
many jurisdictions and, in Florida, is the subject of a bylaw of
t he Fl orida Hi gh School Activities Association, Inc., of which Boca
C ega H gh School and nobst other public and private secondary
schools in Florida are nenbers. Johnson sued FHSAA and the
Pinellas County School Board seeking an injunction against
enforcenment of the 19-year rule and forbidding potential penalties
against the school being penalized for allowng him to play.
Johnson's clainms were prem sed upon the Rehabilitation Act, 29
US. C 8 794 and the Arericans Wth Disabilities Act, 42 U S. C 8§

12101 et seq. Because of our disposition of the case we do not



need to address whether under 42 U S.C. § 12132 FHSAA is a "public
entity." The district court granted the relief sought. The
Associ ati on has appeal ed.

It is not disputed that nmeanwhile the football season and
wr est | i ng season have concl uded wi t h Johnson havi ng participated in
football, and he intends no further participation in high school
athletics. W agree with the decision of the Seventh Crcuit in
Jordan v. Indiana H gh School Athletic Ass'n, Inc., 16 F.3d 785
(7th Cr.1994), that in this circunstance no case or controversy
exi sts between Johnson and FHSAA. Johnson suggests that the case
remains |ive because of the possibility that penalties m ght be
enforced against the high school for having permtted Johnson to
play pursuant to the district court's injunction. But the high
school is not a party to this case. It does not appear that any
penal ty m ght be assessed agai nst the Pinellas County School Board
and, in any event, the Board did not join in the appeal to this
court.

The "capabl e of repetition yet avoiding review' exception to
noot ness does not apply because it requires a reasonable
expectation that the sane conpl aining party woul d be subjected to
the sanme action again, Mirphy v. Hunt, 455 U S. 478, 102 S. C
1181, 71 L.Ed.2d 353 (1982), and there is no such expectation here.

The judgnment of the district court is VACATED and the case is

REMANDED with instructions to dism ss as noot.



