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Appeal from the United States District Court for the Northern
?uatg(ral ct of Florida. (No. 95-03025-RV), Roger Vinson, District

Bef ore EDMONDSON and BLACK, Circuit Judges, and RONEY, Senior
Circuit Judge.

PER CURI AM

On this appeal, the defendant argues that his conduct—roven
by the CGovernnent and to which he admts—did not violate the
federal bank fraud crimnal statute. W hold that it did, and
therefore affirm the judgnment of conviction based on a jury
verdi ct.

Def endant Steven Dennis Goldsmth was convicted by a jury on
all counts of a 23-count indictnment charging himwth a violation
of 18 U.S.C. 8§ 1344, which nakes it a crinme to know ngly execute a
scheme to defraud a financial institution or to obtain noney from
a financial institution by neans of false or fraudul ent pretenses
or representations. The "schene" in this case invol ved 23 vehicles
t hat Gol dsmith purchased with bank financing and then sold w t hout
remtting the proceeds to the bank. Defendant admts that he was
wong in conmngling these funds but has consistently denied any
intent to defraud the bank, arguing that his conduct was at worst

a breach of contract, a business transaction gone bad. Thus, the



facts, uncontroverted on this appeal, nust be exam ned in |ight of
t he neani ng of bank fraud under section 1344.

The bank fraud statute has two parts. ' Section 1344(a)(1)
requires the Government to prove that the defendant (1)
intentionally participated in a schenme or artifice to defraud
anot her of noney or property; and (2) that the victim of the
scheme or artifice was an insured financial institution. Uni t ed
States v. Stavroul akis, 952 F.2d 686, 694 (2d Cir.1992). Section
1344(a)(2) requires the CGovernnent to establish three el enents:
(1) that a schene existed in order to obtain noneys, funds or
credit in the custody of +the federally insured financia
institution; (2) that the defendant participated in the schene by
means of fal se pretenses, representations or prom ses, which were
material; and (3) that the defendant acted know ngly. Uni t ed
States v. Fal cone, 934 F. 2d 1528, 1539-40 (11th Cr.1991), nodified
in part, 960 F.2d 988 (11th Cr.), cert. denied, 506 U S. 902, 113
S CG. 292, 121 L.Ed.2d 216 (1992); United States v. Swearingen
858 F.2d 1555, 1556 (11th G r.1988), cert. denied, 489 U S. 1083,
109 S. Ct. 1540, 103 L. Ed.2d 844 (1989).

The version of 18 U.S.C. § 1344 in effect when the
def endant was indicted states in pertinent part:

(a) Whoever know ngly executes, or attenpts to execute,
a schenme or artifice—

(1) to defraud a financial institution; or

(2) to obtain any of the noneys, funds, credits,
assets, securities, or other property owned by, or
under the custody or control of, a financial
institution, by neans of false or fraudul ent
pretenses, representations, or prom ses shall be
fined not nore than $10,000 or inprisoned not nore
than five years, or both.



To satisfy either of these two subsections, the Governnent
must prove specific intent to defraud. See United States v.
Medel es, 916 F.2d 195, 198 (5th Cir.1990). Under subsection
(a)(1), however, the Governnent is not required to establish
m srepresentation on the part of the defendant. Medeles, 916 F.2d
at 198.

The indictnment charged Goldsmth under both provisions of
section 1334(a), so we nust determne if his conduct anbunts to a
vi ol ati on under either subsection. United States v. Briggs, 939
F.2d 222, 225 (5th Cr.1991), cert. denied, 506 U S. 1067, 113
S.Ct. 1016, 122 L.Ed.2d 163 (1993). |If evidence presented at trial
is sufficient to prove either theory of bank fraud, the case may be
submtted to the jury. Were the indictnent and instructions to
the jury charge both clauses of the statute, as was done in this
case, the defendant's conviction may be sustained under either
clause. Briggs, 939 F.2d at 225.

The evidence supports the Governnment's argunent that
def endant violated the first section of the bank fraud statute with
t he scheme to defraud the bank and to obtain noney that rightfully
bel onged to the bank for his own account.

For the basic facts, we can |ook at the indictnent. The
def endant essentially concedes on this appeal that the Governnent
proved the basic facts alleged in the indictnent, but argues that
those facts do not prove a violation of either subsection of
1344(a). Paraphrasing the indictnent, it alleges as follows:

1. Goldsmith was president of both Sunbelt Assurance Corporation

(SAC), which provided purchaser's autonobile financing, and
The Auto Bank, which sold autonobiles repossessed by SAC.



2. Goldsmth, doing business as SAC, obtained a line-of-credit from
Citizens and Builders (C & B), a federally insured financi al
institution, to fund autonobile I oans. Citizens and Sout hern
Trust Conpany served as escrow agent on behalf of C & B and
SAC for the disbursenment of funds against the line of credit
and for the deposit of noney collected on the autonobile
| oans.

3. After the loan was established, SAC would be |isted as the
I i enhol der, would maintain insurance on the collateral, and
woul d service the loans by collecting the nonthly |oan
paynents and depositing them in the G tizens and Southern
escrow account. SAC would then cause the escrow funds to be
paid to C& B to apply to the line-of-credit. SAC was paid a
fee for servicing the | oans.

4. SAC was responsible for reporting to C & B the status of the
i ndi vi dual autonobile |oans through a "Portfolio Rem ttance
Report."

The indictnment then alleged that Goldsmth executed the
foll owi ng schenme to defraud the C & B

5. Goldsmth, through SAC, repossessed 23 autonobil es on defaulted
| oans, sold the autonobiles through the Auto Bank, and
converted the proceeds to his own use without informng C& B
of the defaults or forwarding the proceeds to the bank.

6. To conceal the | oan default, repossession, subsequent sale, and
conversion of the proceeds, Goldsmth falsifiedthe "Portfolio
Rem ttance Report” to nmake it appear that the autonobile | oans
were nerely delinquent and not yet the subject of
r epossessi on.

7. The indictnent then contained a chart of each individual
borrower, and the date each vehicle was sold, and the anpunt
received by Auto Bank/SAC and converted to Goldsmth's
personal use. The 23 separate dates went from April 1989 to
Cct ober 1990, with no sal es sone nonths, and one nonth with 5
sales. Two nonths intervened between the first sale, and the
second.

Def endant argues on appeal that "the conduct of which
def endant stands convicted, at worst, constitutes a breach of
contract, not a violation of 18 U S.C. section 1344(a)." He
contends that he had no fraudul ent intent, and that the "government
has i mperm ssibly obt ai ned def endant’s convi ction by

m srepresenting the evidence in its argunent and, thus, convincing



the jury to convict him because his business plan failed, not
because he defrauded the bank."

Thi s argunment overl ooks the significance of the falsification
of the "Portfolio Remttance Report.” If, along with the
conversion as recited above, he had honestly reported to the bank
that the collateral had been sold and he sinply failed to pay the
bank the proceeds, it would be difficult to infer fraudulent
i ntent. But that is not what he did. As alleged in the
indictnent, he falsely reported that the Jloan was stil
collateralized, thus enabling himto repeatedly sell autonobiles
and pocket the proceeds w thout detection by the bank. Thi s
evidence was sufficient to support a finding by the jury that
Goldsmth intentionally pursued a schene to defraud the bank to
obtain funds for his ow use that rightfully bel onged to the bank.
The jury may well have been unable to establish a reason for the
false reports other than that Goldsmth intended to defraud the
bank.

In his brief, the defendant attenpts to disconnect hinself
fromthe reports, but a review of the record reflects sufficient
evidence for the jury to find that he was know ngly responsi bl e for
furni shing the bank with false information.

The defendant cites United States v. Briggs, 939 F. 2d 222 (5th
Cr.1991), as the best case that supports his position. But in
Briggs, the defendant was not accused, the Governnent did not
argue, and the court did not deci de whether the schenme in question
vi ol ated subsection (a)(1). 939 F.2d at 225 n. 7. Thus,Briggs is

i napplicable to this case. Defendant has provided us with no case



that supports his argunent on this appeal.

AFFI RVED.



