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HATCHETT, Circuit Judge.

As a matter of first inpression in this circuit, the court
outlines options that plaintiffs, who have been dism ssed from
class actions after opting-in to the class actions, may take to
protect their right tolitigate their clainms individually before a
statute of limtations runs. W affirmin part, reverse in part,

and remand.

"Honor abl e Harlington Wwod, Jr., Senior U.S. Circuit Judge
for the Seventh Crcuit, sitting by designation.



FACTS AND PROCEDURAL HI STORY

In 1993, David M Arnstrong and thirty-two other forner
enpl oyees of Martin Marietta Corporation and Martin Marietta
Technol ogies, Inc. (collectively "Martin Marietta") opted in an Age
Discrimnation in Enploynment Act (ADEA) class action captioned
Carm chael et al. v. Marietta Technol ogies, Inc., case no. 94-100-
CGv-Ol-18. On April 7, 1994, the district court dismssed
Arnmstrong and the other thirty-two enployees’ <clains wthout
prejudi ce concluding that they were not simlarly situated to the
Carm chael plaintiffs. On October 11, 1994, nore than ninety days
after the district court's order of dismssal, Arnstrong, the
thirty-two enployees, and twelve additional fornmer enployees of
Martin Marietta (hereinafter the "Arnstrong plaintiffs") filedthis
ADEA action in the Mddle District of Florida alleging that Martin
Marietta engaged in age discrimnation when it laid them off in
1988 as part of its large scale work force reduction. On Cctober
25, 1994, the Arnstrong plaintiffs filed an anended conpl aint
adding an additional plaintiff making the nunber of plaintiffs in
this action forty-six.

On January 17, 1995, Martin Marietta filed a notion for
partial summary judgnent against twenty-nine of the forty-six
Arnmstrong plaintiffs on the grounds that these plaintiffs failed to
file their individual lawsuits within ninety days after receiving
noti ce of their dismssal fromthe Carm chael class action. Martin
Marietta al so sought summary judgnent agai nst three other Arnstrong
plaintiffs, Carol Cark-1ley, denn Johnson and Victor Shaw, on the

additional ground that they each failed to file a charge of



discrimnation with the Equal Enploynent Opportunity Conm ssion
(EECC) within 300 days of the alleged unlawful practice, in
violation of 29 U S.C. 626(d)(2) (1994).

On March 22, 1995, a nmmgistrate judge issued a report
recomrending that the district court grant Martin Mrietta's
partial summary judgnent notion. The magi strate judge concl uded
that the ninety-day filing period comrenced to run on the Arnstrong
plaintiffs' clainms when the district court dismssed themfromthe
Carm chael class action; therefore, their clainms were tine barred.
The magi strate judge al so recommended that the district court grant
summary judgnent against Marlon K Tarter who was not included in
Martin Marietta' s summary judgnment notion. Finally, the nagistrate
judge concluded that the "single-file" rule did not require
plaintiffs Johnson, Cdark-lley and Shaw to file charges of
discrimnation with EEOCC rejecting Martin Marietta's alternative
ground for partial summary judgnent. On May 10, 1995, the district
court adopted the magi strate judge's report and reconmendati on and
granted partial summary judgment in favor of Martin Marietta. On
Septenber 14, 1995, the district court anended its order and
entered final judgnent pursuant to Rule 54(b). This appeal
f ol | owned.

CONTENTI ONS

The Arnstrong plaintiffs contend that the ninety-day filing
period for bringing an ADEA action in district court renained
tolled after their dismssal from the class action because the
district court did not enter a final judgnent. In the alternative,

the Arnstrong plaintiffs contend that this court should excuse



their failure to file their individual lawsuits within the filing
period because they did not receive notice that the ninety-day
filing period resumed upon their dism ssal fromthe class action.
In response, Martin Marietta contends that the "interlocutory"”
status of the order dismssing the Arnstrong plaintiffs fromthe
Carm chael action does not affect the Armstrong plaintiffs’
obligation to file their individual |awsuits within ninety-days of
their dismssal from the class action. Martin Marietta also
contends that this court should not excuse the Arnstrong
plaintiffs' failure to file their individual ADEA |awsuit within
the statute of |imtations period.
| SSUES

The sole issue we address is whether the tolling of the
ninety-day statute of Ilimtations of the ADEA due to the
claimants' nenbership in the class action, remains tolled when the
district court dism sses claimants fromthe pendi ng class action in
an interlocutory order.

DI SCUSSI ON

We review the district court's grant of summary judgnent de
novo. Johnson v. Arrow Co., 75 F.3d 1528, 1531 (11th G r. 1996).
Title 29 U S C § 626(e) requires an ADEA claimant to file a
| awsuit within ninety days of receiving notice of the right to sue
from the EECC. Menbership in a pending class action, however,
tolls the ninety-day period for filing an individual [awsuit. See
Crown, Cork & Seal Co., Inc. v. Parker, 462 U S. 345, 352-53, 103
S.Ct. 2392, 2396-97, 76 L.Ed.2d 628 (1983). Title 29 U S.C. 8§

216(b) authorizes an ADEA claimant to commence a class action or



opt into an existing class action. See 26 U S.C. 8§ 626(b) (1994)
(borrowing the Fair Labor Standards Act of 1938, 29 US. C 8§
216(b)); See also Grayson v. K Mart Corporation, 79 F.3d 1086,
1097 (11th G r.1996) (an ADEA cl aimant nust denonstrate that a
reasonabl e basis exists for his or her claim of class-w de age
discrimnation and meke detailed allegations, supporting those
allegations with affidavits). As the Suprene Court explained in
Crown, Cork & Seal Co.:
"[ T] he cormencenent of a class action suspends the applicable
statute of limtations as to all asserted nenbers of the class
who woul d have been parties had the suit been permtted to
continue as a class action." Once the statute of limtations
has been tolled, it remains tolled for all nenbers of the
putative class until class certification is denied.
Crown, Cork & Seal Co., 462 U S. at 353-54, 103 S.C. at 2397-98
(quoting American Pipe & Construction Co. v. Uah, 414 U S. 538,
554, 94 S.Ct. 756, 766-67, 38 L.Ed.2d 713 (1974)) (citations
omtted). The tolling of the ninety-day statute of limtations
protects the claimant in the event class certification 1is
ultimately denied or vacated. Courts provide this protection
because it is reasonable for such claimants to rely on the naned
plaintiffs in the pending class action to protect their rights.
Crown, Cork & Seal Co., 462 U S. at 352-53, 103 S.Ct. at 2396-97
("Rule 23 both permts and encourages class nenbers to rely on the
nanmed plaintiffs to press their clains."); Giffinv. Singletary,
17 F.3d 356, 360 (11th Cr.1994) ("Insofar as the individual clains
are concerned, punitive class nenbers should be entitledtorely in
a class action as long as it is pending."). Neither this court nor

other circuits, however, have addressed whether the ninety-day

statute of limtations period remains tolled when the district



court dismsses claimants from a pending class action in an
interlocutory order. This question is of particular inportance
because at the tinme of dismssal claimants cannot appeal the
district court's dismssal order as of right because it is not a
final judgnent. See Fed.R Civ.P. 54(Db).

In this case, the district court held that section 626(e) bars
the Arnstrong plaintiffs' individual ADEA |awsuit because they
failed to commence their action wthin ninety days of receiving
notice of their dismssal fromthe Carm chael class action. The
district court found that in order for the Arnstrong plaintiffs to
tinmely file their individual |awsuits under section 626(e), they
were required to file a lawsuit on or before July 7, 1994; the
Arnmstrong plaintiffs, however, filed their lawsuit on Cctober 11,
1994. The Arnstrong plaintiffs argue that the district court erred
in holding that section 626(e) barred their ADEA cl ains. They
contend that the ninety-day filing period renmained tolled even
after their dismssal fromthe class action because the district
court's order constituted an unappeal abl e order under rul e 54(b) of
the Rules of Civil Procedure. Specifically, the Arnstrong
plaintiffs argue that the dism ssal order did not have the effect
of comrencing the ninety-day statute of limtations because the
district court in Carmchael dismssed their clainms wthout
prejudice; therefore, the district court could have vacated its
order any time before final judgnent. See Fed. R Cv.P. 54(b).
Based on this reasoning, the Arnstrong plaintiffs contend that
tolling of the ninety-day filing period does not end until the

district court enters a final judgnent in the Carm chael action.



Martin Marietta concedes that the Arnstrong plaintiffs' status
as opt-in plaintiffs in the class action tolled the ninety-day
filing period under section 626(e), but argues that the tolling of
the ninety-day filing period ceased and the ninety-day filing
period resumed when the district court dismssed the appellants
from the Carm chael action. Martin Marietta also contends that
this is a just result because the Arnstrong plaintiffs could not
reasonably rely on the class to represent their interests after
receiving notice of their dismssal.

As previously discussed, courts will not toll the running of
the statute of limtations if claimants unreasonably relied on the
pendi ng class action to protect their rights. Crown, Cork & Seal
Co., 462 U.S. at 352-53, 103 S. . 2396-97. Thus, the centra
guestion in this case is whether it is reasonable for claimants to
rely on a pending class action to protect their rights after their
di sm ssal fromthe class action when the district court's di sm ssal
order is subject to revision at any tinme before the entry of final
judgment and is wunappeal able until entry of final judgnent.
Federal Rule of G vil Procedure 54(b) provides:

any order or other formof decision, however designated, which

adjudi cates fewer than all the clainms or the rights and

liabilities of fewer than all the parties shall not term nate
the action as to any of the clains or parties, and the order
or other formof decision is subject to revision at any tine
before the entry of judgnment adjudicating all clains and the
rights and liabilities of all the parties.
Fed. R Civ.P. 54(b) (enphasis added). Although rule 54(b) permts
the court, upon a party's notion for entry of final judgnent, to

direct final judgnent as to one or nore but fewer than all the

parties in a class action where "no just reason for delay exists,"”



the court is not required to enter final judgnent in an action
involving multiple parties. Fed.R Cv.P. 54(b).

In the context of class actions, the "interlocutory" status
of the dism ssal order does not negate the fact that the claimnts
lose their nmenmbership in the class action. This 1oss of
menber shi p, however, may only be tenporary because the district
court may reconsider its dismssal order and vacate the order, or
upon final judgnent the claimants nmay appeal their dism ssal and
t he appellate court may reverse the district court's decision. For
t hese reasons, we hold that claimants di sm ssed froma class action
may: (1) within the remaining time before the statute of
l[imtations runs, file an individual |awsuit thereby rendering any
appeal of their dism ssal fromthe class action nmoot; or (2) await
final judgnent in the class action, appeal from that final

judgment, and if not successful file an individual lawsuit within

the tinme that remained at the tine of their dism ssal; or (3)
before the running of the statute of |imtations, nove for an
interlocutory appeal. If the district court certifies the issue
for interlocutory appeal, interlocutory appeal is taken, and the

district court is affirmed, tolling of the running of the statute
of limtations ceases and the claimant may file an individual
| awsuit before the statute of Iimtations runs. |If the district
court declines to certify the issue for appeal or an interlocutory
appeal is not taken, the claimant may file an individual |awsuit
within the time remaining or exercise option 2 and await fina
j udgnent .

Qur holding today pronotes section 216(b) because it



elimnates the need for claimants who intend to appeal their
dism ssal fromthe class action to file individual [awsuits while
awaiting final judgnment and avoids "needless nultiplicity of
actions—precisely the situation that [class actions] and the
tolling rule of Arerican Pipe were designed to avoid.” Crown, Cork
& Seal Co., 462 U.S. at 351, 103 S.C. at 2396. |In addition, this
requi renment di scourages claimants who have opted into a pending
class and are ultimately di sm ssed fromtaking no action during the
pendency of the class action when they have no intention of
appealing their dismssal fromthe class.

Moreover, the interests of justice necessitate our extending
the application of the class action tolling rule for several
reasons. First, "[c]lass nenbers who do not file [an individua
lawsuit] while the class action is pending cannot be accused of
sl eeping on their rights.” Crown, Cork & Seal Co., 462 U. S at
352, 103 S.Ct. at 2397. Second, ending the tolling of the statute
of limtations under these circunstances, in effect, forces the
claimants upon dismssal froma class action in an interlocutory
order to choose between filing an individual |awsuit within the
statute of Iimtations period or exercising their right to appeal
their dismssal. Third, and nost inportantly, the tolling of the
ninety-day statute "creates no potential for wunfair surprise”
because the class conplaint notifies the defendants of the
substantive clains, the nunber and " "generic identities of the
potential plaintiffs who nmay participate in the judgnent.' "
Crown, Cork & Seal Co., 462 U.S. at 353, 103 S.Ct. at 2398 (quoting
American Pipe, 414 U S. at 555, 94 S.C. at 767-68).



If we applied this new rule of law to this case, section
626(e) would bar the Arnmstrong plaintiffs' individual actions
because the Arnstrong plaintiffs filed their individual ADEA
| awsuit after the ninety-day statute of limtations had expired but
before final judgnment. We find this result unjust because the | aw
prior to our holding today was silent on this issue. W therefore
conclude that the Arnstrong plaintiffs nmay continue their
i ndi vidual lawsuits in this case, but may not appeal the dism ssal
order or the final judgment in the Carmchael class action.
Accordingly, we reverse the district court's conclusion of |awthat
section 626(e) bars the individual ADEA lawsuit as to these
plaintiffs.

W find that our holding today renders the Arnmstrong
plaintiffs' remaining argunents noot; therefore, we sunmarily
reject themw thout discussion.

CONCLUSI ON

For the foregoing reasons, we reverse the district court's
grant of summary judgnent against the Arnstrong plaintiffs and
remand for further proceedings consistent with this opinion.

REVERSED and REMANDED

ANDERSON, Circuit Judge, dissenting:

Because | believe the rule created by the majority 1is
inconsistent with Suprene Court precedent and unjustified by
considerations of policy, | respectfully dissent. I would have
affirmed the district court by holding that the tolling period
ceased, and thus the statute of Iimtations began to run again, as

soon as the district court excluded appellants as nenbers of the



Carm chael class action.

The majority's hol ding—+that the statute of |imtations remains
tolled through conpletion of the appeals process in the naned
plaintiffs' case—onflicts with Supreme Court precedent. In
Anerican Pipe & Constr. Co. v. Uah, 414 U.S. 538, 94 S.Ct. 756, 38
L.Ed.2d 713 (1974), the State of Uah filed a class action
antitrust conplaint with just eleven days left to run in the
[imtations period. Several nonths later, the district court
entered an order denying class certification, because of the
failure to satisfy the nunerosity requirenment of Fed.R Gv.P.
23(a)(1). Ei ght days after this order, several state and |oca
agenci es who had been putative class nmenbers noved to intervene in
the action to becone plaintiffs. The Court held that the filing of
the original class action conplaint "suspended the running of the
[imtation period only during the pendency of the notion to strip
the suit of its class action character.” 1d. at 561, 94 S.C. at
770 (enphasis added). The Court explained that "the intervenors
thus had 11 days after the entry of the order denying them
participation in the suit as class nenbers in which to nove for
permssion to intervene." 1d. Although apparently there was no
argunent that tolling should continue thereafter because the order
denying class status was interlocutory, and thus it m ght be said
that the Court did not squarely reject such an argunent, surely the
Court assuned that the crucial tinme for tolling to end was the
district court's order denying class certification, not sonme | ater
final order.

In Ctown, Cork & Seal Co., Inc. v. Parker, 462 U.S. 345, 103



S.C. 2392, 76 L.Ed.2d 628 (1983), the Court applied the Anerican
Pipe tolling rule not only for persons who sought to intervene in
the naned plaintiffs' case after class certification was denied,
but also for persons who w shed to file separate suits. Wthin
ninety days after the district court denied class certification in
the Title VIl action, but alnost two years after receiving a right
to sue notice fromthe EECC, respondent Parker filed an individual
Title VII conplaint. By explaining that Parker "retained a full 90
days in which to bring suit after class certification was denied,"
id. at 354, 103 S.Ct. at 2398 (enphasi s added), the Court indicated
that the tolling of the statute of limtations ceased as soon as
the district court denied class certification, and not when a fi nal
decision on the nerits was reached.*

In United Airlines, Inc. v. MDonald, 432 U S. 385 97 S.C
2464, 53 L.Ed.2d 423 (1977), the district court denied class
certification in a Title VII case, and the naned plaintiffs
successfully litigated their case to a settlenent. Eighteen days
after the district court entered a judgnent of dism ssal upon the

settlenent, a putative class nmenber filed a notion to intervene for

The first sentence of the opinion reveals the Court's
belief that the statute of limtations recommences when the
district court denies class certification, not at sone |ater
time:

The question presented in this case is whether the
filing of a class action tolls the applicable statute
of limtations and thus permts all nenbers of the
putative class to file individual actions in the event
that class certification is denied, provided, of
course, that those actions are instituted within the
time that remains on the limtations period.

ld. at 346-47, 103 S.Ct. at 2394.



the sol e purpose of appealing the district court's earlier denial
of class certification. The Court held that the notion was tinely
under Fed. R Civ.P. 24 because it was filed "wthin the [30 day]
time period in which the naned plaintiffs could have taken an
appeal ." 1d. at 396, 103 S.C. at 2471. In its analysis, the
Court addressed the defendant's argunent that the i ntervenor had no
interest in the litigation because the statute of limtations had
expired. The Court enphasized that the purpose of the notion was
to appeal the denial of class certification, and not to litigate an
i ndi vi dual claim
This [statute of I|imtations] argunent mght be
persuasive if the respondent had sought to intervene in order
to join the nanmed plaintiffs in litigating her individua
claim..., for she then woul d have occupi ed the sane position
as the intervenors in Anerican Pipe. But the |ater notion to

intervene in this case was for a wholly different purpose.
That purpose was to obtain appellate review of the District

Court's order denying class action status ..., and the notion
conplied with, as it was required to, the tinme [imtation for
| odgi ng an appeal .... Success in that reviewwuld result in

the certification of a class, the nanmed nenbers of which had
conplied with the statute of Iimtations; the respondent is
a nmenber of that cl ass agai nst whomthe statute had not run at
the tine the class action was conmenced.
ld. at 392, 97 S.Ct. at 2468-69 (footnote omtted). The passage
guot ed above strongly inplies that the statute of limtations for
suing in one's own nane begins to run again as soon as the district
court denies class certification, although an excluded putative
cl ass nenber whose individual claimis barred by the statute of
l[imtations may still appeal the denial of class certification.
In addition to the Suprene Court precedent di scussed above, at
| east two federal appellate courts have rejected the argunent that

the statute of l[imtations for filing an individual claimshould

remai n toll ed through an unsuccessful appeal of the denial of class



certification. See Nelson v. County of Allegheny, 860 F. Supp.
1080, 1084 (WD. Pa.1994) ("[T]he clains of the plaintiff in United
Airlines only survive as part of the class action and only if the
decertification order is reversed on appeal."), aff'd, 60 F. 3d 1010
(3d G r.1995) (holding that the tolling of the statute of
[imtations ceased upon the district court's order denying class
certification, and did not continue through conpletion of the
appeal s process), cert. denied, --- US. ----, 116 S.C. 1266, 134
L. Ed. 2d 213 (1996); Calderon v. Presidio Valley Farners Ass'n, 863
F.2d 384, 390 (5th Cir.) (per curiam (holding that the statute of
[imtations begins to run again upon the district court's original
denial of class certification, even if the district court |ater
reconsiders the issue and certifies a class), cert. denied, 493
U.S. 821, 110 S.Ct. 79, 107 L.Ed.2d 45 (1989).

Consi dering the case | aw di scussed above, | would hold that
the statute of limtations began to run again as soon as the
district court excluded appellants as nenbers of the Carm chael
cl ass action. Moreover, several considerations of policy persuade
me that the result reached by the majority is unwi se, and that the
court shoul d have adopted the sinpler approach |I advocate.

Tolling the statute of limtations while a class action is
pendi ng encour ages reasonable reliance on the naned plaintiffs to
protect the interests of the putative class nmenbers. See Crown,
Cork & Seal, 462 U.S. at 362-63, 103 S.Ct. at 2397 ("C ass nenbers
who do not file suit while the class action is pending cannot be
accused of sleeping on their rights; Rule 23 both permits and

encour ages class nenbers to rely on the nanmed plaintiffs to press



their clains."). In ny view, after the district court enters the
order denying class action status, reliance on the naned plaintiffs
is no |onger reasonable, and the excluded putative class nenbers
should be on notice that they nust act to protect their rights.
See United Airlines, Inc. v. MDonald, 432 U S. 385, 399, 97 S. C

2464, 2472, 53 L.Ed.2d 423 (1977) (Powell, J., dissenting).
According to the majority, however, continuing to toll the statute
of limtations after denial of class certification is justified:
the denial of class action status "may be only tenporary because
the district court may reconsider its dism ssal order and vacate
the order, or upon final judgnment the claimnts may appeal their
di smi ssal and the appellate court may reverse the district court's
decision.”™ Mj.Op. at 3460. To the contrary, | find it difficult
to believe that a reasonable person would rely on the hope that
some day a court mght determne that the suit should have
proceeded as a class action. Wen the district court denies class
certification,? the naned plaintiffs no longer have a duty to
advance the interests of the excluded putative class nenbers. See
Fed. R G v.P. 23(c)(1), advisory commttee's note (explaining that
the trial court's order denying class action status "strip[s] [the
suit] of its character as a class action,"” thus requiring the
litigation to proceed as a non-class action, even though the

district court may change its mnd and certify a class at any tine

*Technical |y speaking, the district court in the instant
case did not deny class certification altogether; rather, it
certified a narrow class that did not include appellants as
menbers. As a shorthand, | will refer in this opinion to the
nore conmon situation where the district court denies class
certification altogether.



before a decision on the nerits); Pearson v. Ecol ogical Science
Corp., 522 F.2d 171, 177 (5th Cr.1975) (rejecting the argunent
that the interlocutory nature of the district court's order denying
class certification requires the naned plaintiffs to exercise a
continuing fiduciary duty to the putative class nmenbers). Although
it is possible that the district court may reconsider its order
denying class certification, or that an appellate court may
ultimately reverse it, district courts have broad discretion with
respect to such rulings. See, e.g., Jones v. Firestone Tire &
Rubber Co., Inc., 977 F.2d 527, 531 (11th G r.1992) (citing cases
for the proposition that "[a] district court's denial of class
certification wll not be disturbed absent an abuse of
di scretion"), cert. denied, 508 U S 961, 113 S. C. 2932, 124
L. Ed. 2d 682 (1993). Thus, reliance on the possibility of a change
in the order denying class certification is ordinarily not
reasonabl e.® For the foregoing reasons, | believe that tolling the
statute of Ilimtations after the district court denies class
certification is unnecessary to protect any reasonabl e reliance by
putative class nenbers on their forner class representatives.
Wiile tolerating unreasonable reliance by putative class
menbers on their former class representatives, the mgjority's

extended tolling rule creates a substantial risk of wunfair

*Furthernore, it could take years for the naned plaintiffs
case to reach final judgnment and conpletion of the appeals
process, and there are no guarantees that the named plaintiffs
will prevail on the nerits (or obtain a favorable settlenent).
Thus, even if the tolling of the statute of limtations is
extended as contenplated by the majority, many putative class
menbers will protect thenselves by filing an individual suit soon
after the district court denies class certification.



prejudice to defendants. Statutes of limtation are intended to
protect defendants by preventing "the revival of clains that have
been al |l owed to slunber until evidence has been | ost, nenories have
faded, and wtnesses have disappeared.” Order of Railroad
Tel egraphers v. Railway Express Agency, 321 U S. 342, 348-49, 64
S.Ct. 582, 586, 88 L.Ed. 788 (1944). The mpjority's rule wl

unfairly prejudice at |east sone defendants by extending the
tolling of the limtations period through the conpletion of an
appeal of the class certification decision. The statute of
limtations conceivably could remain tolled for several years

especially under the majority's option 2 where no interlocutory
appeal occurs. See Nelson v. County of Allegheny, 60 F.3d 1010,
1013 (3d Cir.1995) (holding that such an extended tolling period
woul d be "unreasonable"), cert. denied, --- US ----, 116 S.C

1266, 134 L.Ed.2d 213 (1996). The potential length of the del ay
certainly increases the probability of |lost evidence, faded
menories, mssing wtnesses, and other forns of prejudice to the
defendant. O course, the American Pipe tolling rule also causes
some delay, even if the tolling ceases as soon as the district
court denies class certification. However, the | ength of the del ay
(and hence the risk of prejudice) is nuch smaller, in part because
Fed. R Cv.P. 23(c)(1) directs the district court to nake the cl ass
certification decision "[a]s soon as practicable after the
commencenent of an action brought as a class action.” See Anerican
Pipe, 414 U.S. at 562, 94 S.C. at 770 (Blackmun, J., concurring)
(noting that district courts can make the Anmerican Pipe rule nore

fair to defendants, inter alia, by making the class certification



deci sion pronptly).

Because | believe it is unreasonable for plaintiffs torely on
an action after being dismssed fromit, and because |I believe the
majority's rule unfairly prejudices defendants, | would end the
tolling of the statute of limtations as soon as the trial court
denies class certification. Thus, when the district court denies
class certification, I would require the dism ssed class nenber to
file an individual suit (or intervene to becone a party in the
named plaintiffs' case) wthinthe tinme remaining in the statute of
[imtations period. |If the claimnt also wished to appeal his or
her exclusion from the class, he or she could file a notion
pursuant to Fed. R Civ.P. 54(b) (or 28 U.S.C. 8§ 1292(b)) seeking the
class action judge's permission to file an interlocutory appeal.
The claimant could then request a stay of his or her individua
| awsuit pending the outcone of the class certification appeal
Al though the decision whether to grant a stay is a matter of
di scretion with the district court, the claimant would have a
strong argunent for a stay if the class action judge allowed an
interlocutory appeal of the class certification issue and the
claimant could denonstrate that there was nerit to the
interlocutory appeal. My approach thus depends on the sound
di scretion of district judges: the discretion of the class action
judge to allowan interlocutory appeal in cases where there is sone
hope for a successful appeal, and the discretion of the individual
suit judge to stay proceedi ngs pending the outcone of an appeal if
such a stay woul d serve the interests of justice.

The foregoing discussion denonstrates that the approach |



advocate is supported by strong Suprene Court dicta, by the square
hol dings of two circuit courts of appeal, and by rel evant policy
considerations. | alsorespectfully submt that the rule set forth
by the majority contains unnecessary anbi guities and conpl exities.

As | understand it, the majority offers putative class nenbers
the following three options after the district court enters the
order denying them participation in the class action:

(1) They may file an individual lawsuit within the remaining
time before the statute of limtations expires. The majority
apparently contenpl ates that the tolled statute of Iimtations
woul d reconmence its running at the tinme of the district
court's order denying class certification.® The nmjority
opinion also indicates that filing the individual suit
operates as a waiver of the right to participate in any appeal
regarding the denial of class certification;® or

(2) They may await final judgnent in the naned plaintiffs
case, intervene therein and appeal from the earlier order
denying class certification.® If that appeal is unsuccessful,

“The majority makes this point clear in its treatment of the
facts of the case. See Maj.Op. at 3461 ("If we applied this new
rule of lawto this case, [the statute of limtations] would bar
the Arnstrong plaintiffs' individual actions because the
Arnmstrong plaintiffs filed their individual ADEA | awsuit after
the ninety-day statute of limtations had expired but before
final judgnent."). Also, inits description of option 1, the
majority states that the individual suit should be filed "within
the remaining time before the statute of limtations runs.”

° infer this "waiver" concept fromthe majority's
description of option 1, which states that the filing of an
i ndi vidual suit renders "noot" any appeal regarding the denial of
class certification. | think the majority is creating a waiver,
because it is not clear how the concept of npotness woul d operate
in this context. Both ordinary principles of nootness and the
dicta in United Airlines, 432 U S. at 392, 97 S.C. at 2468-69,
suggest that there is no nootness. (The doctrine of res
judicata, or the related doctrine of collateral estoppel, m ght
apply when the individual suit reaches a judgnent; however,

t hose doctrines would not apply when the individual suit is

simply filed.)

® 't is not clear what happens if the putative class menbers
choose not to appeal their exclusion fromthe class (e.g., if the
defendant prevails on the nerits). | presune that the statute of



they may then file an individual suit within the tine that
remained as of the district court's order denying class

certification.’ In other words, after the district court
denies class certification, the statute of limtations for
filing an individual suit remains tolled until the naned

plaintiffs' case reaches final judgnment and no further appeal s
W th resgect to the denial of <class certification are
possi bl e; or

(3) They may nove to intervene in the naned plaintiffs' case
in order to pursue an interlocutory appeal of the class
certification decision.® In this option, as in option 1, the
majority apparently contenplates that the tolled statute of

[imtations begins to run again upon the expiration of the tine
for filing an appeal fromthe final judgnent in the naned
plaintiffs' case.

‘The majority's opinion does not explain the exact point at
which the statute of Iimtations begins to run again. For
exanpl e, does it recomence on the date of the appellate court's
opi nion, or when the tine for seeking certiorari expires? The
appropriate tinme would probably be when no further appeals (or
rehearings) are possible, which of course entails the maxi num
del ay before the statute of limtations would recomence.

8To say that the statute of linitations remains "tolled"
this entire time is not conpletely accurate, because the majority
apparently contenplates that no individual suits nmay be filed in
the tine period falling between options 1 and 2. The instant
case provides an exanple. The Arnstrong plaintiffs filed this
suit nore than ninety days after the district court's order
dism ssing themfromthe Carm chael class action; thus, they are
too late to exercise option 1. However, their suit was filed
before the Carm chael case reached final judgnment; thus, they
are too early to exercise option 2. Unwary plaintiffs who file
suit in the interimperiod between options 1 and 2 wll have
their individual suits dismssed: should the dismssal be with
prejudi ce (because the statute of limtations has expired), or
wi t hout prejudice (because under option 2 the statute of
l[imtations will resurrect after the named plaintiffs' case
reaches final judgnent)? The majority apparently contenpl ates
that the dism ssal would be with prejudice. Myj.Op. at 3461 ("If
we applied this newrule of law to this case, section 626(e)
woul d bar the Arnmstrong plaintiffs' individual actions....").
Thus, the unwary plaintiff who files an individual suit late is
barred forever, but an individual plaintiff who waits pursuant to
option 2 is not barred.

°I'f the named plaintiffs file an interlocutory appeal
regarding the denial of class certification, do the putative
cl ass nmenbers still have to intervene in order to take advantage
of option 3?



[imtations would recomrence its running at the tinme of the
district court's order denying class certification, but would
cease running and be toll ed agai n when t he cl ai mant noves for
an interlocutory appeal.™ If an interlocutory appeal is
permtted and the district court is affirnmed, then the
majority explains that the running of statute of limtations
recommences. ™ |f the district court declines to certify the
issue for appeal or if an interlocutory appeal 1is not
accepted, the majority apparently contenplates that the
tolling ceases and the running of the statute of limtations
recommences. If the recommenced statute of |imtations
expires before the claimant files an individual suit, the
cl ai mant nay exercise option 2 (i.e., file suit after final
judgnment in the nanmed plaintiffs' case—at which tine the
expired statute of limtations becomes resurrected).

Fromthe foregoing discussion, it appears that the mpgjority's array
of options wll generate confusion and uncertainty.

In sum | submt that the majority's approach to this case is
i nconsi stent with precedent and t he rel evant policy considerations,
and al so contains anbiguities and conplexities. Respectfully, I

di ssent.

' infer that the running of the statute of linitations

reconmences when the district court denies class certification.
See supra note 4. However, if the statute of limtations does
recomence at the time of the district court's order denying
class certification, then the statute would clearly have expired
by the tinme of final judgnent in the nanmed plaintiffs' case;
however, option 2 contenplates a resurrection of the statute of
that tinme. Does the statute of Iimtations run for purposes of
options 1 and 3, but not for purposes of option 2? See supra
note 8.

“The majority does not clarify at what exact point the
statute of limtations begins to run again after an unsuccessful
appeal . See supra note 7.

2] infer this point fromthe majority's description of

option 3, i.e., the language that the claimant may file an

i ndividual lawsuit "within the time remaining.” 1In this
situation, it is unclear exactly when the statute of limtations
recommences. |t probably begins to run again when the district

court enters the order denying permission to file an
interlocutory appeal (or, if the district court grants such

perm ssion, when the appellate court enters an order refusing to
entertain an interlocutory appeal).






