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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

Nos. 95-3233 & 95-3367

D. C. Docket No. 94-324-ClIV-ORL-19

RAFAEL DOM NGUEZ,
Plaintiff-Appellee,
ver sus
TOM JAMES COVPANY,
Def endant - Appel | ant .

Appeals fromthe United States District Court
for the Mddle District of Florida

(May 15, 1997)

Bef ore TJOFLAT, DUBI NA and CARNES, Circuit Judges.



CARNES, Circuit Judge:

Raphael Dom nguez brought this suit under the Age
D scrimnation in Enpl oynent Act of 1967, 29 U.S.C. § 621 et. seq.,
(the “ADEA”), alleging that the Tom Janes Conpany (“the Conpany”)
fired himbecause of his age. After a trial, the jury returned a
verdict in favor of Dom nguez. The district court denied the
Conpany’s notion for a judgment as a matter of |aw and,
alternatively, for a newtrial. The Conpany appeals that denial.
We affirm the judgnment of the district court. |In the course of

doing so, we apply our holding in Browmm v. AJ. GCerrard

Manuf acturing Co., 715 F.2d 1549 (11th G r. 1983) (en banc) (Title

VI awards are not subject to reduction by amount plaintiff
recei ved i n unenpl oynent conpensation), to ADEA cases, and extend
that hol ding to enconpass Social Security benefits as well.
. FACTS AND PROCEDURAL POSTURE

The Conpany is a nen's clothing retailer that provides
tailoring services. Raphael Dom nguez worked for the Conpany as a
tailor in its Olando office until he was term nated from that
position. At the tinme of his term nation, Dom nguez was sixty-five
years old and had worked as a tailor his entire adult life.
Dom nguez began working for the Conpany in the early 1980's, when
he was around fifty-five years old. For the first six and one-half
years of his enploynent wth the Conpany, all went well;
Dom nguez’s tailoring work was entirely satisfactory.

In 1991, David Hester took over the nanagenent of the

Conmpany’s Ol ando office. According to the Conpany, Hester |earned



when he took over that the quality of Dom nguez’s work was becom ng
increasingly less satisfactory. However, Dom nguez contends that
he maintained a very high quality of work, and that whenever
m st akes occurred, he corrected them free of charge and w thout
conpl ai nt.

Hester discussed Dom nguez’'s status with Sarah Mrgan, the
Oper ati onal Manager at the Olando office. According to Mrgan,
Hester asked her to tell Domnguez that he was too old to be
wor ki ng and that he should retire. Mrgan refused to do so based
on her belief that such action was “discrimnation” and was
“against the law.” Neverthel ess, Hester fired Dom nguez.

One or two weeks after Dom nguez was fired, Hester and Morgan
received a phone call from the Conpany’s in-house counsel, Tom
Harvey. Harvey called to investigate whether Dom nguez m ght have
| egal recourse against the Conpany because of his termnation.
During the course of the conversation, Mrgan repeated to Harvey
t he substance of her prior conversation with Hester. Harvey told
them he agreed with Mrgan' s assessnment that firing Dom nguez
because of his age would be illegal discrimnation.

After his termnation, Dom nguez attenpted to find other
tailoring work. However, the Conpany was the only enployer in the
area looking for a tailor. For about a nonth, Dom nguez worked
busing tables in a small cafeteria owned by his sister, but he
found that work to be unsatisfactory. Unable to find anything in
the tailoring field or other suitable work, Dom nguez retired and

began receiving Social Security retirement benefits. Dom nguez



continues to performout of his hone as nuch tailoring work as he
can get, but it generates only a small incone which is not enough
to affect his Social Security benefits.

After exhausting his adm nistrative renedi es, Dom nguez filed
an ADEA cl aim agai nst the Conpany. After a trial, the case was
submtted to a jury which rendered a verdict in favor of Dom nguez
and awar ded hi m back pay in the amount of $65,000.00. Because the
jury found that the Conpany’s action was a wilful violation of the
ADEA, the court awarded Dom nguez |iquidated danmages in the sane
anount. Finding that reinstatenent was not arealistic alternative
for Dom nguez, the court instead awarded him $11, 900. 00 of “front
pay.” Including prejudgnent interest, Dom nguez’s total award was
$151, 264. 00, plus costs. The district court rejected the Conpany’s
request that it reduce the award by the anmount of Social Security
benefits Dom nguez had received follow ng his term nation.

After the verdict, the Conpany renewed its notion for a
judgnent as a matter of |law and, alternatively, for a new trial.
The district court denied those notions, and this appeal ensued.

I'1. DI SCUSSI ON
W review a notion for judgnent as a matter of |aw de novo.

Daniel v. Gty of Tanpa, 38 F.3d 546, 549 (11th Gr. 1994), cert.

deni ed, UusS _ , 115 S C. 2557 (1995). W review for abuse

of discretion a district court’s ruling on a notion for a new

trial. E.D1.C v. Stahl, 89 F.3d 1510, 1514 (11th G r. 1996).

The Conpany appeals the judgnent of the district court on a

nunber of grounds, including the district court’s actions: (1)



admtting, over the Conpany’'s assertion of attorney-client
privilege, testinony concerning the conversation between Harvey,
Hester, and Morgan; (2) awarding |iquidated danmages; (3) awardi ng
front pay instead of reinstatenent; (4) failing to reduce
Dom nguez’ s award because of his failure to mtigate danages; and
(5) considering a late-filed notion for attorneys’ fees and costs.
As for the adm ssion of the conversation between Harvey, Hester,
and Morgan, any error was harm ess. Mst of that testinony was
ei ther cumul ati ve of other evidence proving essentially undi sputed
facts, or it had to do with indisputable propositions of law. The
little of the conversation that was not of that nature actually
favored the Conpany. None of the Conpany’s other issues that we
have |isted above nerit any further discussion.

The Conpany does rai se one additional issue that deserves sone
di scussion. The Conpany contends that the district court erred in
failing to deduct from Dom nguez’s award the amount of Soci al
Security benefits he has received since his termnation. The
district court held that Social Security benefits should not be
subtracted from an ADEA award. That hol ding presents us with an
issue of first inpression which we review de novo, as we do with

all questions of |aw. Jackson v. Chater, 99 F.3d 1086, 1092 (11lth

Cr. 1996).
In Brown v. A.J. Cerrard Manufacturing Co., 715 F.2d 1549,

1550 (11th Cr. 1983) (en banc), we held that unenploynent
conpensati on benefits should not be deducted from Title VII back

pay awards. G ven the anal ogous nature and purpose of Title VII



and the ADEA, our holding in Brown applies to ADEA cases as well as

Title VII cases. See McKennon v. Nashville Banner Pub. Co.

u. S , 115 S. C. 879, 884 (1995)(“ADEA and Title VII share
common substantive features and also a conmobn purpose: ‘t he
elimnation of discrimnation in the workplace.’”); McKel vy V.

Metal Container Corp., 674 F. Supp. 827, 831 (MD. Fla. 1987)

(declining to deduct unenpl oynent conpensati on benefits froma back
pay award in an ADEA case in view of our rationale in Brown)

Because there are no significant, relevant differences between
Soci al Security benefits and unenpl oynment benefits insofar as back

pay awards are concerned, see Maxfield v. Sinclair Int’'l, 766 F.2d

788, 795 (3d Cir. 1985), cert. denied, 474 U S. 1057, 106 S. C

796 (1985), we extend our Brown decision and hold that Soci al
Security benefits are not to be deducted from ADEA awards.*

We are aware that several other circuits appear to have |eft
to the discretion of the district courts whether to deduct Soci al

Security benefits fromback pay awards in ADEA cases. See Quthrie

v. J.C. Penney Co., Inc., 803 F.2d 202, 209 (5th G r. 1986) (“[T]he

trial court did not abuse its discretion for refusing to deduct

social security”); EECC v. Wom ng Retirenent Sys., 771 F.2d 1425,

1432 (10th G r. 1986) (“We cannot say that the trial court abused

his discretion in deducting Social Security paynments fromthe back

'We do not foreclose the possibility that receipt of Social
Security benefits may be evidence that a plaintiff failed to use
his best efforts to mtigate danages. Maxfield, 766 F.2d at 793.
However, in this case, the evidence supports a finding that
Dom nguez nmade every reasonable effort to find suitable enpl oynent
after he was wongfully term nated by the Conpany.

6



pay awards in this case.”). However, we agree with the position of
the Third Grcuit in Maxfield, and “reject[] the argunment that the
deci si on whether to offset should be left to the discretion of the
district court, favoring instead to fashion uniform rules to
further statutory objectives.” ld. at 793-95 (citations and
internal quotations omtted).

In order to further the statutory objectives of the ADEA and
to avoid a disparity of results, we decline to leave to the
di scretion of the district courts the decision whether to deduct
Social Security from back pay awards in ADEA cases. As we
expl ained in Brown, “A consistent approach to this |egal question
seens preferable to a virtually unrevi ewabl e di scretion which may
produce arbitrary and inconsistent results.” Brown, 715 F.2d at
1551. Consequently, the district court was correct when it
concluded that Social Security benefits should not be deducted
from Dom nguez’ s damage awar d. It would have been incorrect to
rul e ot herw se.

1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.?

5\ GRANT Donminguez's notion for attorney’'s fees as to
entitlement and REMAND to the district court for a determ nation as
to the appropriate anount.



