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El eventh Circuit.
No. 95-3216

FOODTOMWN, I NC. OF JACKSONVI LLE, a Florida Corporation, Plaintiff-
Appel | ant,

V.

ARGONAUT | NSURANCE COMPANY, a foreign corporation, Argonaut-
M dwest | nsurance Conpany, a foreign corporation, Defendants-

Appel | ees,

Travel ers Express, Mvant.
Dec. 30, 1996.

Appeal from the United States District Court for the Mddle
District of Florida. (No. Wn Terrell Hodges, Judge.

Before TJOFLAT and COX, Circuit Judges, and VIN NG, Senior
D strict Judge.

PER CURI AM

Foodtown, 1Inc. of Jacksonville ("Foodtown") appeals the
district court's order awarding attorneys' fees to Foodtown
pursuant to a Florida fee-shifting statute, section 627.428,
Florida Statutes.®' The district court determned the maxinmum
anount of attorneys' fees it could award based solely on a witten
contingent fee agreenent between Foodtown and its attorneys and
refused to recogni ze a different oral agreenent between those two

parties. W affirm

"Honorabl e Robert L. Vining, Jr., Senior U.S. District Judge
for the Northern District of Georgia, sitting by designation.

'Foodt own al so appeals the district court's order relating
to damages. In that order, the court denied Foodtown's claimfor
income | oss under its insurance policy and for consequenti al
damages allegedly resulting froma denial of its insurance claim
Pursuant to 11th CGr.R 36-1, we affirmthat order w thout
di scussi on.



| . BACKGROUND

In 1989, a fire damaged Foodtown's grocery store. After
Foodt own' s I nsurer, Ar gonaut - M dwest I nsur ance Conpany
("Argonaut"), denied coverage for Foodtown's | osses resulting from
the fire, Foodtown hired a law firmto represent it in a claim
agai nst Argonaut. As conpensation for representati on, Foodtown and
the law firm orally agreed that the law firm would receive the
greater of either a sliding scale percentage of any recovery it
obt ai ned for Foodtown or a court-determined reasonable anount.?
Al though this particular agreenment was not reduced to witing
Foodtown and the lawfirmdid sign a witten agreenent which stated
t hat as conpensation for representation, the lawfirmwoul d receive
a sliding scale percentage of any recovery it obtained for
Foodt own.

Subsequently, the law firm assuned representation and filed
suit against Argonaut. Following a non-jury trial, the district
court found that Foodtown was entitled to both recovery under its
i nsurance policy and attorneys' fees under section 627.428. The
court then referred the specific issue concerning the anount of
attorneys' fees to the nmagistrate judge.

To cal cul ate the maxi mum anmount of attorneys' fees to which
Foodt owmn woul d be entitled under its fee agreement with the |aw
firm the magistrate judge exam ned the oral and witten agreenments

and determ ned that the oral agreenent violated the Florida ethical

“Under this type of agreenment, a court may apply a
contingent risk nultiplier and award reasonabl e attorneys' fees
whi ch exceed the amount of the fees under the
per cent age-of -recovery alternative. See Kaufman v. MacDonal d,
557 So.2d 572, 573 (Fla.1990).



rule requiring that contingent fee agreenents be in witing. For
this reason, the magistrate judge refused to enforce the oral
agreenent, adding that "[t]o enforce oral contingent fee agreenents
inthe fee-shifting context woul d needl essly expend scarce judi ci al
resources to determne the actual terns of the agreenent despite a
clear witten agreenent which provides otherwise. There is also a
great potential for abuse...."” R 7-204-16.

After refusing to recogni ze the oral agreenent, the nagi strate
j udge enployed the witten agreenent to set the maxi num anount of
fees and recommended that the anmount of fees be equal to this
maxi mum anount; specifically, 40%of recovery as prescribed by the
witten agreenent's sliding percentage scale. Over Foodtown's
objections, the district court adopted the reconmendati on.

Foodt own appeal s that decision, contending that the oral and
witten agreenents together substantially conply with the Florida
et hi cal rul e governing contingent fee agreenents and therefore the
district court erred in setting the maxinum anmount of fees
according to the witten agreenent alone. Alternatively, Foodtown
contends that the witten and oral agreenments together make up one
indivisible fee contract and the district court should not have
enforced any part of that contract after refusing to enforce the
oral portion. | nst ead, Foodtown argues that the district court
shoul d have determ ned attorneys' fees using the | odestar nethod.

Argonaut contends that the oral agreenent violated the Florida
ethical rule requiring that contingent fee agreements be in witing
and therefore should be unenforceable as against public policy.

Further, Argonaut contends that the district court properly



recognized the witten agreenent as divisible from the
unenforceable oral agreenent to determ ne the nmaxi num anount of
f ees.

This court nust decide whether the district court properly
refused to recognize the oral agreenent, and, if so, whether the
court properly enployed the witten agreenent to establish the
maxi mum anount of attorneys' fees it could award.?®

1. DI SCUSSI ON

This court reviews an attorneys' fee award for abuse of
di scretion. Cdark v. Housing Auth. of City of Alma, 971 F.2d 723,
728 (11th Cir.1992). Nevertheless, "that standard of reviewstill
allows us to closely scrutinize questions of |aw decided by the
district court in reaching [the] fee award." |Id.

A fee agreenent entered into between a prevailing party and
its attorneys does not substantially control a court's
determ nation of reasonable fees to be awarded under fee-shifting
statutes such as section 627.428. Florida Patient's Conpensation
Fund v. Rowe, 472 So.2d 1145, 1151 (Fla.1985). Rat her, the fee
agreenment nerely establishes the maxi rumanount that the court can
award. Id.

In this case, the district court refused to recognize the
oral fee agreenment between Foodtown and its attorneys whi ch avoi ded
setting a maxi mum anount by providing for attorneys' fees based on
t he higher of either a percentage of recovery or court-determ ned

anount. We conclude that the district court properly refused to

*Argonaut does not argue that Foodtown is not entitled to
t he maxi num anmount determ ned by the witten contingent fee
agr eenent .



recogni ze the oral agreenent under Chandris, S.A v. Yanakakis, 668
So. 2d 180 (Fl a.1995).

In Chandris, the Florida Supreme Court held that "a conti ngent
fee [agreenment] entered into by a menber of the Florida Bar nust
conply with the rule governing contingent fees in order to be
enforceable.... [T]he requirenents for contingent fee [agreenents]
are necessary to protect the public interest.” 1d. at 186. Under
the rule governing contingent fees, a contingent fee agreenent
"must be reduced to a witten contract” and "each participating
attorney or law firm[nmust] sign the contract or agree in witing
to be bound by the ternms of the witten contract with the
client...." R Regulating Fla. Bar 4-1.5(f)(1), (2). Because the
oral agreenent between Foodtown and the lawfirmviolated the rule
governing contingent fees, the district court properly refused to
recogni ze it.

After refusing to recogni ze the oral agreenent, the district
court limted the anmobunt of attorneys' fees to the maxi num anount
set forth in the witten agreenent. In so doing, the district
court properly enployed the clear, enforceable, witten contract
between the parties which conplied fully with the rule governing
contingent fee agreenents. As stated inMedical Center Health Pl an
v. Brick, 572 So.2d 548, 551 (Fla.Dist.C.App.1990), "[a] party is
bound by ... the clear and unanbiguous terns of a voluntary
contract."

W rej ect Foodtown's contention that the district court should
not have enployed the witten agreenent after finding the oral

agreenent unenforceabl e. As the magistrate judge recognized, a



great potential for abuse would arise in the fee-shifting context
(where the party paying the fee has not participated in maki ng the
fee agreenment) if the court refused to recognize a clear,
enforceable, witten agreenent because of the existence of an
unenf orceabl e oral agreenent. Further, the Florida Suprenme Court's
Chandris decision | eaves no doubt that a law firm which does not
ensure that an oral contingent fee agreenent is included in its
witten contingent fee agreenment does so at its own risk. See
Chandris, 668 So.2d at 185-86.
I 11. CONCLUSI ON

Finding that the district court did not abuse its discretion
for the above reasons, we affirm the district court's order
relating to attorneys' fees.

AFFI RVED.,



