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CARNES, Circuit Judge:

In this Anericans with Disabilities Act ("ADA") case, Bernard
McNely appeals froma judgnent entered pursuant to a jury verdict
in favor of the defendants, Ccala Star-Banner Corporation and the
New York Tinmes Conpany. This appeal presents the question of
whether a plaintiff suing under the ADA can recover for
di scrimnation wthout showing that his disability was the sole
cause for the adverse enpl oynent action taken against him W hold
that he can, and that the district court erred by submtting to the
jury a special interrogatory verdict formthat all owed recovery for
McNely's ADA discrimnation claimonly if the jury found that he
was termnated "solely because of his alleged disability."
Simlarly, we hold that it was error for the district court to

require the jury to find that McNely was term nated "sol el y because

"Honor abl e Janes H. M chael, Senior U 'S. District Judge for
the Western District of Virginia, sitting by designation.



he engaged in a statutorily protected expression” in order for him
to recover on his ADA retaliation claim Finally, in view of the
pl eadi ngs and evidence in this case, we hold that the district
court erred by requiring the jury to find that MNely was
"term nated" in violation of the ADAin order for McNely to recover
on either his discrimnation claimor his retaliation claim
| . BACKGROUND FACTS

The (Ocala Star-Banner Corporation ("Star-Banner"), a
subsidiary of the New York Tinmes Conpany, publishes a daily
newspaper entitled the "Ccala Star-Banner." McNely began his
enpl oynent with Star-Banner in June 1980. Initially, MNely worked
as a "pressman.” Ni ne years later, in August 1989, MNely was
pronoted to Ni ght Supervisor of the Canera Departnent.

In April 1992, McNely underwent brain surgery as a result of

an arteriovenous malformation of the brain. That surgery was
generally successful, except that MNely subsequently began
experiencing vision problens. It was later determ ned that the

surgery had caused McNely to develop a form of "left hononynous
hem anopsi a. " In sinpler terms, the surgery damaged part of
McNely's brain, and as a result, he cannot clearly see the left
hal f of visual inmages.

McNel y'' s vision problens made it difficult, if not inpossible,
to perform "close color registration,” a process involving the
overlaying and lining up of color negatives to produce a color
i mage, which is then printed onto newsprint as a color picture.
Cl ose color registration is but one of the duties of a supervisor

in the canmera departnent and, for a tine, Star-Banner arranged for



soneone to assist McNely with his performance of that task. That
assistance canme to an end, however, when Star-Banner cane to
believe that MNely's eye trouble could be corrected with new
eyegl asses. At sonme point thereafter, MNely filed a grievance
about his working conditions with the Equal Enpl oynent Qpportunity
Conmi ssion ("EECC") .

For a time, McNely managed his duties w thout the assistance
that Star-Banner had wi thdrawn. In August 1993, however, MNely's
vision difficulties—er his perception of them4ed to a 40-m nute
shut down of the Star-Banner printing presses. MNely insisted that
the shutdown was caused by his inability to perform close color
registration wthout assistance, but Star-Banner nmanagenent
contended it was caused by McNely's willful refusal to performhis
job. Subsequently, MNely was relieved of his supervisory duties
and was reassigned to the building maintenance departnment. \When
McNely objected to that, he was reassigned to do clerical work.
Later, Star-Banner reassigned McNely to the shipping and | oading
departnment, which required himto perform tasks that he contends
were "difficult or inpossible for a man of Plaintiff's nmedical and
physi cal condition to perform"”

On January 18, 1994, MNely nmet with Charles Stout, the

hi ghest-ranki ng executive at Star-Banner, to discuss MNely's

overall work situation, including his work assignnments. That
nmeeting did not go well. McNely ended up losing his tenper and
calling Stout an "arrogant son-of-a-bitch.” Understandably, that

conduct ended the neeting, and MNely was immedi ately suspended

wi t hout pay. Star-Banner determ ned that McNel y' s suspensi on woul d



| ast for approximately six nonths, and that his enpl oynent woul d be
termnated on July 28, 1994. * By letter, Stout informed MNely
that his suspension and termnation had "resulted from your
repeat ed bel | i gerent, abusive and i nsubordi nate conduct towards ne
and others at the Ccal a Star-Banner."

During his suspension, McNely received a "right to sue" notice
from the EECC Thereafter MNely filed this lawsuit alleging
violations of the ADA. In Counts I and II1l, MNely alleged that
Star-Banner and the New York Tinmes had wongfully discrimnated
agai nst hi mbecause of his disability. In Counts Il and IV, MNely
al | eged that the defendants had retaliated agai nst hi mfor engagi ng
in protected expression, specifically for filing his EECC
grievance.

Follow ng five days of trial, MNely's clains were submtted
tothe jury with a special interrogatory verdict form After nore
t han seven hours of deliberation, the jury found: (1) that MNely
is an "individual with a disability" within the nmeaning of the ADA
(2) that McNely had proven he was able to perform the essentia
functions of the position of Canera Room Ni ght Supervisor; (3)
that the defendants had failed to prove that they had reasonably
accommodated McNely; and (4) that allowing McNely to work as a

Canera Room N ght Supervisor would not have inposed an undue

The defendants contended that they suspended McNely for six
nmont hs, instead of termnating himimrediately, "[i]n an act of
extraordi nary conpassion ... so that he would remain eligible for
medi cal benefits,” but McNely characterized the suspension as
"yet another attenpt by the enployer to force M. MNely to sever
his enploynment with the Ocala Star Banner voluntarily."”



hardshi p on the defendants. ?

Despite those findings, the jury's
ultimate verdict was for the defendants, because the jury answered
"No" to questions five and six on the verdict form as follows:
5. Do you find, by a preponderance of the evidence, that
Plaintiff has proved that he was term nated sol el y because of
his alleged disability?

Yes No X

6. Do you find, by a preponderance of the evidence, that
Plaintiff has proved that he was term nated sol el y because he
engaged in a statutorily protected expression?

Yes No X

After the district court denied his notion for a new trial,
McNely filed this appeal. MNely's primary contentions on appeal
are that the special interrogatory verdict formwas fatally fl awed
in tw ways. First, MNely contends that inclusion of the term
"solely"” in questions five and six erroneously prevented the jury
fromreturning a verdict for the plaintiff if the jury found that
i nperm ssible discrimnation or retaliation had a determnative
effect on the defendants' decisionnmaking process, but was not the
sol e reason for the enploynent decision. Second, MNely contends
t hat questions five and six erroneously narrowed the jury's inquiry
to whether McNely was "term nated" because of discrimnation or
retaliation, even though the ADA authorizes recovery for adverse

enpl oynment actions that fall short of term nation and even though

*The defendants did not cross-appeal to challenge any of
t hese four findings, and we express no opinion about them



McNely had put on evidence of such actions in this case.?
I'1. STANDARDS OF REVI EW

We apply the sanme deferential standard of reviewto a speci al
interrogatory verdict formthat we apply to a district court's jury
instructions. Cf. Bank South Leasing, Inc. v. Wllians, 778 F.2d
704, 706 (11th Cr.1985) (holding that district court erred by
failing to give jury instructions consistent wth special
interrogatory verdict). So long as the jury instructions and
verdict form"accurately reflect the law, the trial judge is given
wi de discretion as to the style and wording enployed.” U S. v.
Starke, 62 F.3d 1374, 1380 (11th G r.1995) (citing MEroy v.
Firestone Tire & Rubber Co., 894 F.2d 1504, 1509 (11th C r.1990)).

*McNel y makes two additional contentions in his quest for a
new trial, but neither of those need detain us long. First,
McNely contends that the verdict formand related jury
instructions were flawed because they failed to address a
provocation "defense"” to McNely's alleged work place m sconduct,
including his outburst during his neeting with Stout. However,
McNely does not cite, and we have not found, any authority that a
provocati on defense to enpl oyee m sconduct is recogni zed under
the ADA, or that provocation is in any way relevant to an ADA
claim Therefore, we reject McNely's contention that the verdict
formand jury instructions should have addressed his provocation
def ense.

McNely al so contends that the district court permtted
def ense counsel to engage in an inpermssible "golden rule”
argunent at trial. MNely charges that defense counse
engaged in a prohibited golden rule argunent by inviting the
jury to put itself in the defendants' position when
considering McNely's all eged work place m sconduct and
eval uati ng whether he was term nated because of his
disability. However, an inpermssible golden rule argunent
is an argunment "in which the jury is exhorted to place
itself in a party's shoes with respect to damages."” Burrage
v. Harrell, 537 F.2d 837, 839 (5th Cr.1976) (enphasis
added). As in Burrage, "[i]n this case the argunent
conpl ained of was not in any way directed to the question of
damages; rather it related only to the reasonabl eness of
appel l ee's actions.” I1d. (citations omtted). Accordingly,
t he argunent was not inperm ssible.



On appeal, we exam ne whether the jury instructions and verdict
form considered as a whole, were sufficient "so that the jurors
understood the i ssues and were not msled.” 1d. (quoting WI kinson
v. Carnival Cruise Lines, Inc., 920 F.2d 1560, 1569 (11th
Cr.1991)). As for the subsidiary issue of whether the jury
instructions and verdict form"accurately reflect the law," Starke,
62 F.3d at 1380, we reviewthat de novo, as with any other question
of | aw E.g., Swint v. Gty of Wadley, Ala., 51 F.3d 988, 994
(11th Cir.1995).
[11. WHETHER McNELY WAI VED H S OBJECTI ONS TO THE VERDI CT FORM
The defendants contend that McNely wai ved his objections to
the verdict formbecause he failed to state his objections to the
verdict formafter it was read to the jury. W disagree. MNely's
counsel raised his objections to the verdict formspecifically and
directly on two separate occasions. Before the case was submtted
to the jury, the court held a jury charge conference. At that
conference, MNely's counsel objected to the verdict formon the
sane bases that he rai ses on appeal: (1) the inclusion of the term
"solely" in questions five and six, and (2) the limting use of the
word "term nation” in the sane questions. MNely's counsel nade
extensive argunents in support of his request that the verdict form
be nodified accordingly. The district court stated that it was
"not inclined to change" the form but would consider the matter
overnight. The charge conference was then continued to the next
day.
When the charge conference was reconvened the next day, the

fol | owi ng exchange occurred between the court and McNel y' s counsel :



THE COURT: Wen we parted yesterday, | told you | didn't
think I was going to change this verdict, and I' mnot, except
for the agreed | anguage change we nade on—+ forget where it
was. Oher than that, it is as it was yesterday.
MR. O NEI LL: Your Honor, if | may just for the record, |
woul d i ke to perfect our objections to certain aspects of the
verdict formthat we raised yesterday; and, in particular,
Your Honor, | think probably the major objection we have is
the insertion of the words "solely because of the alleged
disability" as that appears in Instruction 5 and Instruction
6 on the verdict form Your Honor.
Thereafter, MNely's counsel provided the court with argunent and
citations of authority in support of his objections, including his
objection to the limting use of the word "termnation" in
questions five and siXx. Once again, the district court denied
counsel's request to nodify the verdict form
After closing argunents, the district court delivered its
instructions to the jury, including instructions about conpletion
of the verdict form The district court then gave counsel the
opportunity to raise any new objections, but specifically stated:
"[A]l'l prior notions, all prior objections, both to the
instructions or any matters that have taken place in the trial, al
notions will be considered raised again at this tine. Al previous
rulings will continue to apply.” In view of that assurance,
McNel y' s counsel did not rai se and reargue the sanme objections that
he had al ready rai sed and argued tw ce, and that the district court
had twi ce overruled. In these circunstances, we hold that McNely's
counsel preserved his objections to the verdict form and we
proceed now to the nerits of those objections. See Landsman
Packing Co. v. Continental Can Co., 864 F.2d 721, 726 (1l1th
Cir.1989).

V. WHETHER USE OF THE TERM " SOLELY" I N THE VERDI CT FORM



CORRECTLY STATED THE LI ABI LI TY STANDARD UNDER THE AMERI CANS W TH
Dl SABI LI TI ES ACT

The stated purpose of the ADA is "to provide a clear and
conpr ehensi ve nat i onal mandat e for t he el imnation of
di scrimnation against individuals with disabilities.” 42 U S.C A
§ 12101(b) (1) (West 1995). Title I of the ADA, which applies to
t he private sect or, provi des for t he el imnation of
di sability-based discrimnation as foll ows:

No covered entity shall discrimnate against a qualified
i ndi vidual with a disability because of the disability of such
individual in regard to job application procedures, the
hiring, advancenent, or discharge of enployees, enployee
conpensation, job training, and other terns, conditions, and
privil eges of enploynent.

Id. 8§ 12112(a) (enphasis added). Title Il of the ADA, which
applies to public sector enpl oynent, contains a parallel provision.
It provides:

Subject to the provisions of this subchapter, no
qualified individual wth a disability shall, by reason of
such disability, be excluded from participation in or be
deni ed the benefits of the services, prograns, or activities
of a public entity, or be subjected to discrimnation by any
such entity.

ld. 8§ 12132 (enphasis added).

The ADA also seeks to elimnate retaliation by enployers
agai nst enployees who seek to enforce their statutory rights.
Specifically, Title IV of the ADA provides as foll ows:

No person shall discrimnate against any individual
because such i ndividual has opposed any act or practice made
unl awful by this chapter or because such individual nade a
charge, testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under this chapter.

Id. 8 12203(a) (enphasis added).
The defendants contend that the foregoing provisions inpose

liability only if the enployer takes an adverse enpl oynment action



sol el y because of a reason prohibited by the statute, and for that
reason the verdict form provided the jurors with an accurate
statement of the |aw Conversely, MNely contends that those
provisions inpose liability if a prohibited reason was but one
factor in the enpl oyer's decision, so long as the inclusion of that
prohibited factor nmade the difference in the decision. St at ed
differently, MNely contends that the ADA requires only "but-for"
causation before liability can be inposed. In MNely's view, the
verdict form msstated the liability standard applicable to this
case. W agree.
A. The Statutory Language

As with any other statute, the appropriate starting point for
our analysis is the plain | anguage of the statute itself. "W nust
give effect to this plain |anguage unless there is good reason to
believe Congress intended the |anguage to have sone nore
restrictive neaning." Shaw v. Delta Air Lines, 463 U S 85, 97
103 S. Ct. 2890, 2900, 77 L.Ed.2d 490 (1983) (citations omtted).
As an initial mtter, we note that the foregoing liability
provi sions do not contain the word "solely,” or any other simlar
restrictive term  Therefore, unless we can discern a very good
reason to read the restrictive term "solely” into two statutory
provi sions where it is not found, this is a sinple case.

The def endants argue that a good reason for judicially witing
"solely"” into the statute may be found in the ADAitself, when read
in conjunction with the Rehabilitation Act. Specifically, the
defendants point to the follow ng | anguage in the ADA:

Except as otherw se provided in this chapter, nothing in
this chapter shall be construed to apply a |esser standard



t han the standards applied under title V of the Rehabilitation
Act of 1973 (29 U.S.C. 790 et seq.) or the regulations issued
by Federal agencies pursuant to such title.
42 U.S.C. A 8§ 12201(a) (West 1995). The defendants then point out
that the liability provision of the Rehabilitation Act contains the
word "solely,” as foll ows:
No otherw se qualified handi capped individual in the
United States, as defined in section 706(7) of this title,
shall, solely by reason of his handi cap, be excluded fromthe
participation in, be denied the benefits of, or be subjected
to discrimnation under any program or activity receiving
Federal financial assistance or under any programor activity
conducted by any Executive agency or by the United States
Post al Servi ce.
29 U S.CA 8§ 794 (West 1985) (enphasis added). Thus, argue the
def endants, the ADA can provide no greater relief to victins of
discrimnation than the Rehabilitation Act, which sets up a
sol e-cause liability schene, see, e.g., Severino v. North Fort
Myers Fire Control Dist., 935 F.2d 1179, 1182-83 (11th G r.1991)
(affirmng judgnent in favor of enployer on Rehabilitation Act
claim because enployee <could not denonstrate that he was
di scri m nated agai nst solely on the basis of his handicap).
Assum ng that "lesser standard" in section 12201(a) neans a
nore plaintiff-friendly standard, the defendants' argunent has sone
superficial appeal. However, it loses its appeal upon closer
i nspection, because the sane ADA provi sion the defendants rely upon
to inport the sole-cause liability standard of the Rehabilitation
Act contains the limting | anguage "[e] xcept as ot herw se provi ded
in this chapter,” 42 U S.C. A § 12201(a) (Wst 1995). Because
Congress has used |anguage in the ADA that is broader than the
| anguage i ncl uded i n the conpar abl e provi sion of the Rehabilitation

Act, we are not persuaded that section 12201(a) nonet hel ess directs



us to inport into the ADA the nore restrictive Rehabilitation Act
| anguage. Instead, we are convinced that section 12201(a), by its
own terms, directs us not to do so.

Moreover, we believe that inporting the restrictive term
"solely" from the Rehabilitation Act into the ADA cannot be
reconciled with the stated purpose of the ADA—the elimnation of
di scrim nation against individuals with disabilities,” 42 U S.C A
§ 12101(b) (1) (West 1995). That is true, because a standard that
i mposes liability only when an enployee's disability is the sole
basi s for the deci sion necessarily tol erates discrim nation agai nst
individuals with disabilities so long as the enployer's decision
was based—+f ever so slightly—en at |east one other factor. A
l[iability standard that tolerates decisions that would not have
been made in the absence of discrimnation, but were nonethel ess
i nfluenced by at | east one other factor, does little to "elim nate"
discrimnation; instead, it indulges it. The plain |anguage of
the Rehabilitation Act appears to mandate such indul gence, but the
pl ai n | anguage of the ADA does not.

Because we believe that inporting the term"solely” into the
ADA is not warranted under the statute's plain |anguage, is not
authorized by section 12201(a), and is not consistent with the
explicitly stated purpose of the statute, our analysis could stop
at this point. Nevertheless, for the sake of conpl eteness, we add
that even if section 12201(a) were viewed to create an anbiguity,
for the following reasons, the ADA's legislative history would
support the sane result we reach under our plain | anguage anal ysi s.

B. Legislative Hi story



The ADA' s | egislative history does not directly informus why
Congress chose to leave the word "solely" out of the liability
provision of Title | (the private sector title applicable to this
case), nor why Congress left that termout of the anti-retaliation
provision of Title IV However, the legislative history does
clearly explain why Congress chose to | eave the word "sol el y" out
of Title Il (the public sector title). Because the relevant causal
| anguage in the liability provisions of all three titles is
substantially identical, conpare 42 U S.C. 8§ 12112(a) ("because of
the disability") with id. § 12132 ("by reason of such disability")
and id. 8 12203 ("because such individual has nmade a charge"),
Congress' rationale for leaving "solely" out of the Title 11
liability provision sheds sone light on its rationale for |eaving
t he same word out of the parallel Title |l and Title IV provisions.
The House Comm ttee Report expl ai ned the decision to | eave "sol el y"
out of Title Il, as follows:

The Conmi ttee recogni zes that the phrasing of section 202
in this legislation differs from section 504 [of the
Rehabilitation Act] by virtue of the fact that the phrase
"solely by reason of his or her handi cap" has been del et ed.
The deletion of this phrase is supported by the experience of
t he executive agencies charged with inplenenting section 504
[of the Rehabilitation Act]. The regulations issued by nost
executive agencies use the exact |anguage set out in section
202 in lieu of the language included in the section 504
statute.

Aliteral reliance on the phrase "solely by reason of his
or her handi cap” | eads to absurd results. For exanple, assune
that an enployee is black and has a disability and that he
needs a reasonable acconmodation that, if provided, wl]l
enable himto performthe job for which he is applying. Heis
a qualified applicant. Neverthel ess, the enployer rejects the
appl i cant because he i s bl ack and because he has a disability.

In this case, the enployer did not refuse to hire the

i ndi vi dual solely on the basis of his disability—the enpl oyer
refused to hire himbecause of his disability and because he



was bl ack. Although the applicant m ght have a clai mof race

di scrimnation under title VIl of the Cvil R ghts Act, it

coul d be argued that he would not have a clai munder section

504 [of the Rehabilitation Act] because the failure to hire

was not based solely on his disability and as a result he

woul d not be entitled to a reasonabl e acconmodati on.

The Committee, by adopting the |anguage used in
regul ations issued by the executive agencies, rejects the
result described above.

H R Rep. No. 485(11), 101st Cong., 2nd Sess., at 85 (1990). The
Senate Conmttee Report contains a virtually identical passage.
See S. Rep. No. 116, 101st Cong., 1st Sess., at 44-45 (1989).

The expl anation the congressional conmttees gave shows t hat
Congr ess knew exactly what it was doi ng when, by omtting the word
"solely," it provided adifferent liability standard under Title Il
of the ADA than it provided under the Rehabilitation Act. Congress

deliberately wused different |anguage in the ADA, because it

believed inclusion of the word "solely” in Title Il could lead to
absurd results. W have no reason to believe that Congress
intended to condemm absurd results in Title Il of the ADA but

usi ng substantially identical |language in Titles | and IV of the
same statute wanted to invite those same absurd results. As we
expl ain below, turning to other evidence of congressional intent,
our conclusion is bolstered by the fact that when Congress enacted
the ADA, the Supreme Court already had rejected the notion that
"because of" in Title VII cases could be construed to nean "solely
because of . "

C. The Suprene Court's Interpretation of "Because of" in Title
VI Cases

Title VIl makes it unlawful for an enployer "to fail or refuse

to hire or to discharge any individual, or otherwse to



discrimnate against any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
national origin." 42 U S.C A 8 2000e-2(a)(1) (West 1994)
(enmphasi s added). The relevant causal |anguage of Title VII's
l[iability provision is substantially identical to the causal
| anguage at issue in this case. Conpare id. (Title VII) ("because
of") with 42 U S.C A § 12101(b)(1) (ADA Title I) ("because of")
and 42 U.S.C A § 12203 (ADA Title IV anti-retaliation provision)
("because").

When Congress enacted the ADA in 1990, the Supreme Court had
already authoritatively determned that, for Title VII cases,
"because of" does not nean "solely because of." In Price
Wat er house v. Hopkins, 490 U S. 228, 109 S.C. 1775, 104 L.Ed.2d
268 (1989), the Supreme Court focused on the nature of the causal
connection required by the phrase "because of" in Title VIl cases.
No opinion of the Court garnered a majority of the votes in Price
WAt er house, in part because the justices held differing views about
whet her the "because of" requirenment neant that the inpermssible
consideration was a "but-for" cause, or neant only that it had been
taken into account in the decisionnmaking process. Conpare id. at
244, 109 S.Ct. at 1787 (plurality opinion) with id. at 262-63, 109
S.CG. at 1797 (O Connor, J., concurring in the judgnent). However
all of the justices agreed that "because of," as used in Title VII,
does not nean "solely because of." See id. at 241, 109 S.C. at
1785 (plurality opinion); id. at 258-59, 109 S.Ct. at 1795 (Wi te,
J., concurring in the judgnent); id. at 262-63, 109 S.C. at 1797



(O Connor, J., concurring in the judgnent); 1id. at 284, 109 S. C
at 1808 (Kennedy, J. dissenting); see also MIler v. ClIGNA Corp.
47 F. 3d 586, 592-94 (3rd Cir.1995) (analyzing and summari zi ng t he
"because of" analysis contained in the various Price Witerhouse
opi ni ons) .
A famliar canon of statutory construction is that
"eval uation of congressional action nust take into account its
contenporary |egal context." Morse v. Republican Party of
Virginia, --- US ----, 116 S.C. 1186, 1190, 134 L.Ed.2d 347
(1996) (plurality opinion) (citing Cannon v. University of Chicago,
441 U.S. 677, 698-99, 99 S.Ct. 1946, 1958-59, 60 L.Ed.2d 560
(1979)); see also Mtorcity of Jacksonville, Ltd. v. Southeast
Bank N A, 83 F.3d 1317, 1331 (11th G r.1996) (en banc)
(recognizing principle that "Congress |egislates against the
background of the existing common |aw'). That presunption is
particularly conpelling where, as here, Congress adopts operative
| anguage to which the Suprene Court has recently given an
authoritative interpretation in a simlar context. Wen Congress
enacted the ADA, it did so against the backdrop of recent Suprene
Court enploynent discrimnation case law that interpreted the
phrase "because of" not to nean "solely because of." W think
Congress knew what it was doing, and we hold that the ADA inposes
[iability whenever the prohibited notivation nmakes the difference
in the enployer's decision, i.e., when it is a "but-for" cause.
D. ADA Cases from OQher Circuits
Despite the plain |anguage of the ADA, its legislative

hi story, and the Suprene Court's interpretation of identical causal



| anguage in Title VII, the defendants argue that we should
nonet hel ess interpret "because of" to nean "solely because of."
They contend that precedents fromthe Fourth, Fifth, Seventh, and
Tenth Circuits support that interpretation, and point us to Doe v.
University of Maryland Medical Sys., 50 F.3d 1261 (4th Cir. 1995);
Myers v. Hose, 50 F.3d 278 (4th Cir. 1995); Rizzo v. Children's
Wrld Learning Crs., 84 F.3d 758 (5th G r.1996); Despears V.
M | waukee County, 63 F.3d 635 (7th Cr.1995); and Wite v. York
Int'l Corp., 45 F.3d 357 (10th G r.1995). Even if all five of
those cases from four other circuits had actually held that
"because of" means "solely because of" under the ADA, we would
still part conpany with those circuits, because we are firmy
convinced that such an interpretation is contrary to the |anguage
of the statute and the intent of Congress. However, in this case,
our task is nmade nuch easier by the fact that only one of the five
decisions cited by the defendants actually held that "because of"
in the ADA context means "sol ely because of." The others did not.

In University of Maryland Medical Sys., 50 F.3d at 1266, the
Fourth Crcuit affirmed sunmary judgnent for an enpl oyer in an ADA
case because the enployee was not a "qualified enployee with a
disability" within the neaning of the ADA Al t hough the court
stated that an ADA plaintiff is required to prove that he was
di scrimnated against "solely on the basis of the disability” in
order to prove his case, id. at 1264-65, that observation is
di ctum Because the court determ ned that the plaintiff was not a
qualified enployee with a disability to begin with, it was not

required to, and did not purport to, exam ne the causal connection



between the plaintiff's termnation and his disability.

Simlarly, in Mers, 50 F.3d at 282, the Fourth Circuit
affirmed summary judgnment for an enployer in an ADA case because
the enployee was not a qualified individual with a disability.
Al though the court observed in dicta that "the substantive
standards for determining liability are the sane"” under the ADA and
the Rehabilitation Act, id. at 281, the court was not required to,
and did not purport to, authoritatively resolve the issue that
faces us today.

In Rizzo, 84 F.3d at 760, the Fifth GCrcuit reversed sumrmary
judgment in favor of an enployer, because it found that a genuine
question of material fact existed as to whether the plaintiff was
aqualifiedindividual with a disability. Because the defendant in
that case did not deny that the plaintiff was term nated because of
her disability, there were no causal connection questions in the
case. See id. at 762. Although the court did observe that the ADA
required the plaintiff to prove that her enployer took an adverse
enpl oynent action "solely because of her disability,"” that
observation has no bearing on the court's decision; it is dictum

In Wiite, 45 F.3d at 363, the Tenth Crcuit affirmed summary
j udgnment for an enpl oyer because the enpl oyee was not a qualified
individual with a disability. As with the foregoing cases, the
court had no occasion to consider the causal connection question at
issue in this case, and it explicitly declined to address "whet her
York termnated [the plaintiff] solely because of his disability."
Id. A court does not make a holding with | anguage directed toward

an issue it expressly declines to address.



To sunmari ze, the foregoi ng cases do not troubl e us. Although
they do contain dicta that supports the defendants' position, we
are not required to follow dicta contained in our own precedents,
much | ess dicta fromour sister circuits. Dicta can sonetinmes be
useful when it contains a persuasive analysis of a particular
i ssue, but the opinions in the foregoing cases are not even useful
for that purpose, because they do not include any neaningful
anal ysi s of whether "because of" in the ADA context neans "solely
because of." The passing references that those cases make to the
appl i cabl e causal standard shed little or no |light on the question,
and give us no pause.

However, Despears v. M| waukee County, 63 F.3d 635 (7th
Cr.1995), is nore problemtic. In that ADA case, the Seventh
Crcuit affirmed summary judgnment for an enployer. 1d. at 637. In
doing so, it held-not nerely stated in dicta, but held—+that
judgment for the enployer was proper, because the alleged
di sability was not the sol e cause of the denotion in question. No
ext ended di scussion or hel pful rationale is given in Despears for
the holding that the ADA requires a showi ng of sole causation.
Because we believe that holding is contrary to the | anguage of the
statute, the wll of Congress, and the Supreme Court's
interpretation of substantially identical causal |anguage in the
Title VII context, we decline to followit.

We hold that the "because of" conponent of the ADA liability
standard i nposes no nore restrictive standard than the ordinary,
everyday neaning of the words would be understood to inply. In

everyday usage, "because of" conveys the idea of a factor that nade



a difference in the outcome. The ADA inposes a "but-for"” liability
st andar d. The contrary verdict form |language is error which
requires reversal. That is not the only error in the verdict form

V. VWHETHER THE VERDI CT FORM ERRONEOUSLY LI M TED RECOVERY TO
" TERM NATI ON'

According to questions five and six of the verdict form in
order for the jury to return a verdict for MNely on either his
discrimnation claim or his retaliation claim the jury was
required to find that McNely was "term nated" for a prohibited
reason. However, the ADA protects against nore than term nation.
It prohibits discrimnation "in regard to job application
procedures, the hiring, advancenent, or discharge of enployees,
enpl oyee conpensation, job training, and other terns, conditions,
and privil eges of enploynent.” 42 U.S.C. A § 12112(a) (West 1995);
see also id. 8§ 12203 (anti-retaliation provision) (prohibiting
enpl oyers to "discrimnate”). In other words, the ADA prohibits a
broad vari ety of adverse enpl oynent actions, whenever those actions
are taken for a prohibited reason.

McNely's conplaint alleged a variety of adverse enploynent
actions short of his wultimate term nation. Specifically,
par agr aphs twenty-two and twenty-three of his conplaint, which were
incorporated into every count, made the follow ng allegations:

22. After wi t hdr awi ng Plaintiff's reasonabl e
accommodation in the Canera Departnent, Defendant reassigned
Plaintiff to janitor's duty requiring Plaintiff to clean
toil ets and bat hroons, anbng other janitorial duties.

23. Defendant subsequently reassigned Plaintiff to the
shi pping and | oading departnment, and required Plaintiff to
performl oadi ng and ot her physically strenuous tasks difficult

or inpossible for a man of Plaintiff's condition to perform

It is undisputed that, after the 40-m nute press delay in



August 1993, Star-Banner reassigned MNely to the building
mai nt enance departnent. It is also undisputed that after MNely
conpl ai ned about being assigned to the nmaintenance departnent,
St ar - Banner reassigned himto do clerical work, and t hen reassi gned
hi monce again to the distribution departnent. At trial, evidence
about those transfers was admtted, and McNely argued to the jury
that those actions were taken for a discrimnatory reason. In
turn, Star-Banner argued that those transfers were an attenpted
acconmodat i on of McNely's nedical condition. The jury instructions
informed the jury that McNely coul d recover for "adverse enpl oynent
action," defined as "action that has a negative effect on terns,
privil eges, or other conditions of enploynent, such as hiring, job
assi gnnent, term nation, granting | eave, pronoti on and
conpensation.” Neverthel ess, over McNely's objection, the district
court declined to nodify the verdict formto permt recovery for
adverse enpl oynent action short of termnation. As a result, the
verdict form was inconsistent with the ADA, with the conpl aint,
with the evidence presented at trial, and wth the jury
i nstructions.
VI . CONCLUSI ON

The verdict formsubmtted to the jury in this case did not
accurately reflect the law or the evidence presented at trial
First, the verdict formrequired a finding of sole causation in
order for McNely to recover, while the ADA requires only a finding
of "but-for" causation. Second, the verdict formbarred recovery
for adverse enploynent actions short of term nation, when the ADA

permts recovery for those | ess drastic forns of discrimnation and



when evi dence of such | esser discrimnation was presented at trial.
Under these circunstances, we cannot conclude that the jurors
understood t he i ssues and were not m sled by the verdict form See
US v. Starke, 62 F.3d 1374, 1380 (1ith Cir.1995) (quoting
W ki nson v. Carnival Cruise Lines, Inc., 920 F. 2d 1560, 1569 (11th
Cir.1991)).

Therefore, we REVERSE the judgnent of the district court and

REMAND for a new tri al.



