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PER CURI AM
. Introduction

Appel | ant Dave Bi ddul ph is a proponent of "Voter Approval of
New Taxes," an initiative proposal to anmend the Florida
Constitution to prohibit the inposition of any new state or | ocal
t axes except upon voter approval. Appel l ant Tax Cap Conmittee
("Tax Cap"), formed by Biddulph, is the initiative proposal's
of ficial sponsor conmttee. "Voter Approval of New Taxes" was
ultimately excluded from the ballot for failure to conply with
Florida requirenents governing the substance and titles of
amendnents proposed by initiative. Appel l ants contend that
Florida's initiative process violates their First and Fourteenth
Amendnent rights because Florida's process is not "narrowy
tailored.” Appellants argue that instead of sinply excluding the
proposed anendnent from the ballot, Florida could provide

initiative proposal sponsors an opportunity to correct the title



and | anguage of deficient proposals. This is a case of first
inpression in this circuit. W hold that state initiative
regul ations, like the ones in this case, that do not burden "core
political speech,” are content-neutral, and do not disparately
i npact particular political viewpoints are not subject to strict
scrutiny under the First Amendnent.

1. Florida's Constitutional Amendnment Initiative Schene

A. Substantive Requirenents

Florida's Constitution gives the "people" the power to propose
amendnents to the state constitution. Fla. Const. art. X, § 3.
Until Novenber 1994, the Florida Constitution required that
amendnent s proposed by initiative address a singl e subject and t hat
initiative petitions be signed by some percentage of the
el ect or at e:

The power to propose the revision or anmendnent of any
portion or portions of this constitution by initiative is
reserved to the people, provided that any such revision or
amendnment shall enbrace but one subject and matter directly
connected therew th. It may be invoked by filing with the
secretary of state a petition containing a copy of the
proposed revi sion or anendnent, signed by a nunber of el ectors
in each of one half of the congressional districts of the
state, and of the state as a whol e, equal to eight per cent of
t he votes cast in each of such districts, respectively and in
the state as a whole in the |last preceding election in which
presidential electors were chosen.

Fla. Const. art. X, 8 3 (West 1993). In 1994, after Biddul ph's
proposed anendnment was renoved from the ballot, Florida voters
approved a constitutional anendnent that excepted from the
si ngl e-subj ect requirenent of Article Xl, Section 3, any revisions
or amendnents limting the power of governnent to raise revenue.
See Fla. Const. art. XI, 8§ 3 (West 1995).

A Florida statute further requires that initiative proposal



sponsors wite and submt in clear and unanbi guous | anguage (1) an
"explanatory statenent” or "substance" of the anmendnent, not to
exceed 75 words, describing the chief purpose of the neasure and
(2) atitle, not to exceed 15 words. The substance and title al one
appear on the ballot. Fla.Stat.Ann. 8 101.161 (West Supp. 1996).
B. Procedure for Initiative Approva

Before an initiative petition nmay be circulated for
signatures, the proposal's sponsor nust register as a politica
commttee and submit the petition formto the secretary of state
for approval. Fla. Stat. Ann. 8§ 100.371(3) (West 1982). The
secretary of state, through the D vision of Elections, evaluates
the petition format but does not review the text of the proposed
amendnent or its ballot summary and title to determ ne whet her they
conply with the constitution's single subject requirement and 8§
101.161. Fla.Stat.Ann. 8§ 100.371(3) (West 1982); Fl a. Adm n. Code
Ann. r. 1S-2.009(1) (1996). |If the proposed initiative anmendnent
petition format is deenmed sufficient by the D vision of Elections,
the sponsor may ~circulate petition fornms for signatures.
Fl a. Adm n. Code Ann. r. 1S-2.009(2) (1996). After collecting the
signatures, the sponsor nust submt the signed petition fornms to
t he appropriate supervisor of el ections who, upon paynent of a fee
equal to the sumof ten cents per signature checked or the actual
costs of checking each signature, verifies the signatures on the
petition forms and submts a certificate to the secretary of state
indicating the total nunber of signatures checked, the nunber
deened valid, and the geographical distribution. Fla.Stat.Ann. §
100.371(4) (West Supp.1996), Fla.Stat.Ann. 8§ 99.097(4) (West



Supp. 1996). If the secretary of state determ nes that the sponsor
has obtained the constitutionally required nunber of signatures
with the appropriate geographical distribution, certification of
bal | ot position will be issued to the sponsor. Fla.Adm n. Code Ann.
r. 1S-2.0091(4).

The secretary of state nust then submt the sponsor's
initiative petitionto the attorney general, Fla.Stat. Ann. 8§ 15.21
(West 1988), who in turn nust petition the Florida Suprene Court
for an advi sory opinion regardi ng the conpliance of the text of the
proposed anendnent with the single subject requirenent of Art. X,
8§ 3 of the state constitution and the conpliance of the proposed
ballot title and substance with & 101.161. See Fla.Stat.Ann. §
16. 061 (1995); see also Fla. Const. art. 1V, 8 10 (requiring
attorney general to request supreme court's opinion regarding
validity of any initiative petition). |If the state suprene court
finds either t hat the proposed anendnent violates the
si ngl e-subject requirenent or that the proposed ballot title or
summary i s anbi guous, the supreme court will order renoval of the
initiative petition from the ballot. See, e.g., In re Advisory
Qpinion to the Attorney GCeneral-Restricts Laws Related to
D scrimnation, 632 So.2d 1018, 1021 (Fla.1994).

I1l1. Facts

In 1993, Biddul ph registered Tax Cap as sponsor conm ttee for
t he proposed "Voter Approval of New Taxes" anendment. |n August
1993, the Secretary of State approved Biddulph's initiative
petition format. Bi ddul ph then circulated the petition in an

attenpt to place the proposed anendnent on the Novenber 1994



bal | ot . Less than a year l|ater, Biddulph submtted the signed
petition forms to the supervisor of elections, who verified the
signatures and transmtted the certificates to the Secretary of
State. The Secretary of State certified the proposed "Voter
Approval of New Taxes" anendnent for a ballot position in the
Novenber 1994 el ecti on.

Pursuant to Florida |law, the Secretary of State submtted the
initiative proposal to the attorney general, who sought an advi sory
opinion from the suprene court on the legal sufficiency of the
proposal. Over two nonths |ater, and only a nonth before the 1994
el ection, the supreme court issued an opinion concluding that
Bi ddul ph' s proposed anmendnent was legally insufficient for two
reasons: it violated the constitutional si ngl e- subj ect
requirenment, and it violated 8 101.161 because its title was
m sl eading. Advisory Opinion to Attorney to Attorney Ceneral re
Tax Limtation, 644 So.2d 486, 491-94 (Fla. 1994). The Secretary of
State then directed the supervisors of elections to renove
Bi ddul ph' s anendnment proposal fromthe ballot.

Ni ne days later, Biddulph filed a petition for a wit of
mandanus aski ng the Florida Suprene Court to order the Secretary of
State to elimnate the deficiencies in the title and summary of
Bi ddul ph" s initiative proposal and to place the revi sed | anguage on
the ballot for the Novenber 1994 el ection. The suprenme court

denied the petition.* Biddulph then filed this action in federal

The Florida Suprene Court deni ed Biddul ph mandanus rel i ef
on the same federal claimhe raises here. The existence of this
state court ruling calls our subject matter jurisdiction into
guestion under the Rooker-Fel dman abstention doctrine. See
District of Colonbia Court of Appeals v. Feldman, 460 U. S. 462,



court, pursuant to 42 U S. C. 8§ 1983, against the Secretary of

480-82, 103 S. Ct. 1303, 1314-15, 75 L.Ed.2d 206 (1983); Rooker
v. Fidelity Trust Co., 263 U.S. 413, 415, 44 S. Ct. 149, 150, 68
L. Ed. 362 (1923). Although no party has raised this issue, we
cannot proceed w thout subject matter jurisdiction.

The Rooker-Fel dman doctrine, based on statutory
jurisdictional limtations, teaches us that federal district
courts have no authority to review final judgnents of state
courts. The rule applies "not only to clains actually
raised in the state court, but also to clainms that were not
raised in the state court but are "inextricably intertw ned
with the state court's judgnent.” Powell v. Powell, 80 F.3d
464, 466 (11th Cr.1996).

This circuit recogni zes an exception to the Rooker-
Fel dman doctrine, however, when the plaintiff has no
"reasonabl e opportunity to raise his federal claimin state
proceedings.” 1d. at 467. (citing Wod v. O ange County,
715 F.2d 1543, 1547 (11th Cr.1983), cert. denied, 467 U.S.
1210, 104 S.Ct. 2398, 81 L.Ed.2d 355 (1984)). That
exception applies here. In Florida, mandanus is not awarded
as a matter of right but at the court's discretion, Somlyo
v. Schott, 45 So.2d 502, 504 (Fla.1950), and only upon a
showi ng of a clear legal right to performance of an
i ndi sputable |l egal duty, State ex rel. Ei chenbaumv.
Cochran, 114 So.2d 797, 800 (Fla.1959).

Because the Florida Suprenme Court has strictly limted
authority to grant a wit of mandanus to those cases where
there is a clear right to performance of an indisputable
| egal duty, the state mandanus proceeding did not afford
Bi ddul ph the kind of "reasonabl e opportunity” to raise his
federal claimthat woul d preclude our independent review of
that claim The Florida Suprene Court's refusal to grant a
wit of mandanus neans only that the state court failed to
find it clear and indisputable either that the state
initiative systemviolated the First Arendnent or that the
state initiative process had to be altered in the manner
Bi ddul ph requested in order to conply with the First
Amendnent. In fact, Florida courts could probably never
grant mandanus relief for such a novel (and therefore
di sput abl e) federal constitutional claim See, e.g., Kane
Homes, Inc. v. Cty of North Lauderdale, 418 So.2d 451, 453
n. 3 (Fla. 4th Dist.C.App.1982) (mandanus will apply "when
the | aw prescribes and defines [a duty] with such precision
and certainty as to | eave nothing to the exercise of
di scretion or judgnment") (quoting State ex rel. Zuckerman-
Vernon Corp. v. Gty of Mramar, 306 So.2d 173, 175 (Fl a.
4th Dist.Ct. App. 1974), cert. denied, 320 So.2d 389
(Fla.1975)).



State. The district court, concluding that Biddul ph had failed to
state a claim dism ssed his case.
I V. Discussion
A. Moot ness

Al t hough the Novenber 1994 el ection has passed, this case is
not noot. Biddul ph's signed and verified petition fornms are valid
in Florida for four years after the date the signatures were
affixed to the forms. Fla.Stat.Ann. 8 100.371(2). The signatures
were collected in either 1993 or 1994, so Biddulph's verified
petition forns are valid at | east through 1997. Therefore, were we
to order the state to revise the ballot title and or anendnent
| anguage to conply with state | aw as Bi ddul ph requests, Bi ddul ph's
proposed anmendnent presumably could be placed on the ballot in an
upcom ng el ection.

The Secretary of State contends that this case is nobot on
ot her grounds: the single subject requirenment of Article X,
Section 3 no longer applies to initiative proposals, that I|ike
Bi ddul ph' s, invol ve revenue neasures, and the Fl ori da Suprene Court
recently issued an opinion granting ballot access to a
previ ousl y-excl uded revenue anendnent as a result of that change.
See Advi sory Opinion to the Attorney General Re Tax Limtation, 673
So.2d 864 (1996) ("Tax Limtation Il "). The inplication of the

Secretary of State's nmotion is that Biddul ph's proposed anmendnent

will likewise be deened legally sufficient and granted ball ot
access. Nei ther the amendnent to Article X, Section 3 nor
Florida's decision in Tax Limtation Il renders this case noot,

however. The suprene court had originally denied ballot access to



t he proposed anendment at issue in Tax Limtation Il only because
it violated the single subject requirenent. Advi sory Qpinion to
Attorney to Attorney CGeneral re Tax Limtation, 644 So.2d 486, 491
(Fl a.1994). In contrast, the court excluded Biddul ph's "Voter
Approval of New Taxes" proposal not only because it violated the
constitutional single subject requirenent but also because it
violated the clear ballot title requirement of Fla.Stat.Ann. 8§
101. 161. 644 So.2d at 491-94. Because the court had an
alternative basis for denying ballot access to "Voter Approval of
New Taxes," the Florida Suprene Court need not, as it did in Tax
Limtation |1, revisit its decision to exclude the proposed
amendnment from the ballot. Thus, there is no reason to believe
that the Florida Suprenme Court will reverse its decision to exclude
Bi ddul ph' s proposal fromthe ballot, and the controversy remains
alive.
B. Biddul ph's claim

Bi ddul ph seeks strict scrutiny of Florida's initiative
regul ati ons. He argues that the United States Constitution
requires Floridato narromy tailor any restriction it inposes upon
the initiative petition process and to avoid unnecessary
i npedi nents. He al so contends that such restrictions nust serve a
conmpel ling state interest.? Although Biddul ph adnits that judicial
revi ew of proposed anendnents for |egal sufficiency is permssible,

he points to two aspects of the initiative process that, he cl ains,

’Bi ddul ph argues that the state nmust "narrowly tailor any
restrictions it inposes upon” the initiative process and "avoid
unnecessary inpedinents.” Appellant's Brief at 36. Biddul ph
further contends that Florida "may not abridge First Amendnent
rights without establishing conpelling necessity.” 1d. at 43.



are overly and unnecessarily burdensone. Biddul ph contends that
delaying judicial reviewfor legal sufficiency until after petition
circulation injects unnecessary risk into the process.
Furt her nore, Bi ddul ph argues, the Florida Suprene Court has failed
to provide clear and objective standards governing the | egal
sufficiency of initiative proposals. The result, according to
Bi ddul ph, is that initiative sponsors mnust conplete Florida's
costly and time-consuming initiative requirenents® without any
assurance that the suprene court wll wultimtely deem their
initiative proposals legally sufficient for ballot inclusion. In
ot her words, entering Florida's initiative process is a financial
ganble for initiative proposal sponsors. The deterrent effect of
the risk involved, according to Biddulph, is constitutionally
i nper m ssi bl e because it burdens protected First Anendnent activity
wi thout being narrowly tailored to neet a conpelling governnent
i nterest.

Bi ddul ph asks this court to renedy the all eged constitutional
defect in the initiative process by requiring Florida "to nore
narromy tailor” its regulatory initiative process by providing a
procedure either for revising initiative proposal |anguage deened
legally insufficient or for review of a proposal's |ega
sufficiency before petition circulation. W nust determ ne whet her
Bi ddul ph has stated a constitutional claimand what constitutional

right is at stake.

®Bi ddul ph clains that in collecting the 400,000 signatures
requi red he expended t housands of hours of effort and hundreds of
t housands of dollars and that he paid the supervisors of
el ections nore than $25,000 to verify the signatures.



C. The Right to Petition the Governnent for Redress of Gievances

According to Biddulph, Florida's initiative process
i mperm ssibly infringes his First Amendnent right "to petition the
government for redress of grievances," applicable to the states
t hrough the Fourteenth Anmendnent. U.S. Const. anend. |. Biddul ph
cites only two right-to-petition cases in his brief, Eastern R R
Presidents Conference v. Noerr Mdtor Freight, Inc., 365 U S. 127
81 S.C. 523, 5 L.Ed.2d 464 (1961), and California Mtor Transport
Co. v. Trucking Unlimted, 404 U S 508, 92 S.C. 609, 30 L.Ed.2d
642 (1972). These cases hold that the Petition C ause protects
people's rights to make their wshes and interests known to
government representatives in the legislature, judiciary, and
executive branches. Noerr Mtor Freight, Inc., 365 U. S. at 138-41,
81 S.Ct. at 530-31, Trucking Unlimted, 404 U S at 508-12, 92
S.C. at 611-12. See also McDonald v. Smth, 472 U S. 479, 481,
105 S.&. 2787, 2789, 86 L.Ed.2d 384 (1985) (noting that Janes
Madi son i n congressional debate on petition clause made cl ear that
peopl e have the right to comrunicate their wll through direct
petitions to the | egislature and governnment officials). Biddulph's
cursory reference to these two cases, however, does not explain the
rel evance to the voter initiative processes of the right to make
wi shes known to government representatives. After all, in the
initiative process people do not seek to nake w shes known to
governnment representatives but instead to enact change by bypassi ng
their representatives altogether. W are aware of no case that has
held that state initiative regulations inplicate the "right to

petition the government for redress of grievances." Mor eover ,



schol arship on the issue explains that state initiative processes
do not involve the sort of petitioning that is guaranteed by the
Petition Oause. * W need not reach this issue here, however

because Bi ddul ph has not relied on Petition C ause case |aw in any
substantive way in making his arguments to this court; to the
contrary, Biddul ph acknow edges that the right to propose

| egislation through initiative is state-created.”

“See Emily Cal houn, "Initiative Petition Reforms and the
First Amendnent,"” 66 U. Colo.L.Rev. 129 (1995) (arguing that
Madi son's version of the petition right preserved direct access
to governnent but gave representatives ultinmate power to reject
petitions on the theory that representati ves have to exercise
j udgnment on behal f of the commobn good, not factions, even if
t hose factions constitute a mgjority); see also Norman B. Smth,
" "Shall Make No Law Abridging ...': An Analysis of the
Negl ected, But Nearly Absolute, R ght of Petition," 54
U Cn. L Rev. 1153, 1154 (1986) (noting that interests served by
petition right are keeping governnent infornmed of peoples' needs
and of peoples' reaction to governnent actions); Stephen A
H ggi nson, Note, "A Short History of the Right to Petition the
Governnment For the Redress of Gievances,”" 96 Yale L.J. 142, 156
(1986) (explaining that in drafting Bill of Rights, Congress
def eat ed anendnent giving people the right to instruct their
representatives but in doing so expressly affirnmed Congress' duty
to consider citizen conmunications, |ike petitions).

°I'n Del gado v. Smith, 861 F.2d 1489 (11th Cir.1988), cert.
denied, 492 U. S. 918, 109 S.Ct. 3242, 106 L.Ed.2d 589 (1989)
(Fay, J.), a panel of this circuit in dicta appears to have
approved of a district court's statenent that initiative
"petitions represent the exercise of individuals of their
fundamental rights to express thenselves freely and to petition
t he governnent for redress of grievances...." [|d. at 1498-99.
This statenent, quoted in passing and not necessary or even
rel evant to the panel's decision in the case (as discussed infra
), does not constitute a holding of this court.

Bi ddul ph acknow edges that the right to propose
legislation by citizen initiative is not guaranteed by the
United States Constitution but is a state-created right.
Thus, the sort of petitioning occurring in the citizen
initiative is not guaranteed by the petition clause in the
first place. This alone should indicate that the guarantee
found in the Petition Clause is not inplicated by the
regul ation of a citizen initiative.



Bi ddul ph's constitutional claimis best construed as based
upon freedom of speech. Biddulph relies primarily on Meyer v.
Grant, 486 U.S. 414, 108 S.Ct. 1886, 100 L.Ed.2d 425 (1988), and
Del gado v. Smth, 861 F.2d 1489 (11th Cr.1988), cert. denied, 492
U.S 918, 109 S.C. 3242, 106 L.Ed.2d 589 (1989), for the
proposition that once states establish a citizen initiative
process, the right to advocate for political change through the
process is protected by the Petition C ause. Neither case refers
to the Petition C ause. Meyer and Del gado involve only the First
Amendnent ' s proscription agai nst | aws abridgi ng freedom of speech.
Because Biddulph's claim is simlar to the free-speech clains
addressed in Del gado and Meyer, and because it does not inplicate
the Petition Clause, we will construe it as a free-speech claim
D. Freedom of Speech and State Initiative Mechanisns
Bi ddul ph's substantive argunent is that Meyer and Del gado
stand for the proposition that statutes burdening the right of
voters to invoke the initiative process inpinge upon core political
speech and therefore are subject to strict First Amendnent
scrutiny. Neither case, however, requires us to subject a state's
initiative process to heightened First Amendnent scrutiny sinply
because the process is burdensone to initiative proposal sponsors.
The cases do say that hei ghtened First Arendnment scrutiny shoul d be
applied to certain state regulations of ballot initiatives, but
they distinguish between regulation of the circulation of
petitions—which is "core political speech"—and a state's general
initiative regulations, the type Biddul ph is contesting.

1. Meyer v. G ant



In Meyer, proponents of an initiative proposal challenged a
Colorado law making it a felony to pay initiative petition
circul ators. The Court agreed wth Colorado that the right to
place a citizen initiative proposal on the ballot is a
state-created right (and thus, by inplication, not a right
guaranteed by the First Amendnent). Meyer, 486 U.S. at 423, 108
S.CG. at 1893. Neverthel ess, the Court determned that the
circulation of initiative petitions and the concom tant exchange of
political ideas constitutes "core political speech.” 1d. at 422,
108 S.Ct. at 1892. The Meyer Court then applied strict scrutiny to
t he Col orado | aw and concluded that in crimnalizing professional
petition circul ati on Col orado had i nperm ssibly hindered citizens
exchange of ideas about political change w thout sufficient
justification. 1d. at 422-28, 108 S.Ct. at 1892-95.

The Meyer Court did not exam ne Colorado's initiative process
as such. Rather, the Court indicated that a state, though
generally free to regulate its own initiative process, is limted
in the extent to which it can perm ssibly burden the comunication
of ideas about the political change at issue in an initiative
proposal that occurs during petition circulation. Id. at 423-27,
108 S.Ct. at 1893-94.° Biddul ph does not conplain that exclusion

of his initiative proposal limted discussion during petition

®Col orado argued that because the power to present
amendnents through voter initiative is a state-created right and
not a federal right, the state could freely inpose |imtations on
the exercise of that right. 1d. at 423, 108 S.Ct. at 1893. The
Court rejected this argunment, however, reasoning that the power
to ban initiatives entirely (and therefore, by analogy, to
regul ate them does not include "the power to limt discussion of
political issues raised in initiative petitions." Id.



circulation of whether there should be voter approval of new
taxes.’ |Instead, Biddul ph protests the burdens of an unpredictable
state initiative process on his ability to get an initiative
proposal on the ballot. But Meyer does not require us to subject
a state's initiative process to strict scrutiny in order to ensure
that the process be the nost efficient or affordable. Absent sone
showing that the initiative process substantially restricts
political discussion of the issue Biddul ph is seeking to put on the
bal |l ot, Meyer is inapplicable.
2. Delgado v. Smth

In Delgado v. Smith, 861 F.2d 1489 (11th Cr.1988),
Spani sh- speaki ng voters sought to enjoin Florida from placing on
the ballot an initiative proposal to nmake English the official
state | anguage. The plaintiffs argued that the proposal's sponsors
failed to comply with a provision of the Voting Rights Act
requiring that certain jurisdictions subject to rules prohibiting
di scri m nation against |anguage mnorities provide "materials or
information relating to the electoral process” in the mnority

group's |l anguage as well as English. 861 F.2d at 1491 (citing 42

‘The Meyer Court noted that the Col orado measure at issue
t here burdened political speech partly by making "it less likely
t hat appellees will garner the nunber of signatures necessary to
pl ace the matter on the ballot, thus limting their ability to
make the matter the focus of statew de discussion.” [Id. at 422,
108 S.Ct. at 1892. Although this |anguage out of context m ght
suggest that strict scrutiny be applied to statutes burdening a
sponsor's ability to place a neasure on the ballot, Myer, read
as a whol e, does not lead to that conclusion; the Court
est abli shed an explicit distinction between a state's power to
regulate the initiative process in general and the power to
regul ate the exchange of ideas about political changes sought
t hrough the process. The Court only addressed the
constitutionality of the latter. See discussion supra at n. 6.



US CA 8§ 1973aa-la(c) (1981 & Supp.1988)). Six Florida counties
were subject to this provision of the Act. The initiative sponsors
failed to circul ate both English and Spani sh copies of the petition
in Florida counties covered by the provision. The Del gado court
concl uded that Congress had not intended the Voting R ghts Act's
t wo- | anguage requirenment to govern Florida's initiative petition
circulation process. 1d. at 1492-93. Consequently, the court did
not rely on any First Anendnent ground in arriving at its deci sion.

The Delgado court went on to say in dicta, however, that
"serious First Amendnent questions ... would be raised" if the
court were to adopt the appellants' view that the Voting Rights
Act's mnority | anguage provisions applied to Florida's initiative
petition circulation process. Meyer 's characterization of
initiative petition circulation as "core political speech”
counsel ed caution before i nposing a federal requirenment on petition
circulation. 1d. at 1495.

The Delgado court wote, "[Alny degree of governnental
hi ndrance upon the freedom of a given group of citizens to pursue
the initiative petition process with whonever, and concerning
what ever they choose nust be viewed with sone suspicion." Id. at
1494. The Del gado court did not, however, address the
constitutionality of what it called the state's "nechanism of
initiative petition." 1d. Instead, the court was concerned wth
the possibility that federal regulation of the petition circul ation
involved in the process mght inpinge upon the initiative
supporters' freedom of speech and political association. The

"governmental hindrance” referred to in Delgado is not the state's



regulation of its initiative process in general but rather burdens
on the petition circul ati on aspect of that process in particular.?
Bi ddul ph m stakenly focuses on the following |anguage in

Del gado: "The state cannot inpede or dimnish [the initiative]

®Del gado also cited WIllians v. Rhodes, 393 U.S. 23, 89
S.C. 5 21 L.Ed.2d 24 (1968), and Tashjian v. Republican Party
of Connecticut, 479 U S. 208, 107 S.C. 544, 93 L.Ed.2d 514
(1986), for the proposition that the rights of free speech and
association are inplicated where state statutes inpose
restrictions on private political activity. Neither of these
cases woul d mandate application of strict scrutiny in this case,
however .

In WIllianms the Suprenme Court struck down as violative
of equal protection an Chio statute which required any new
political party seeking a position on the ballot in a
presidential election to obtain petitions signed by 15% of
the qualified electors who voted in the |ast gubernatori al
el ection. The statute at issue in that case was fl awed
because it infringed both First Arendnent and equal
protection rights. The Court characterized the Chio statute
as a severe restriction that favored the two established
political parties over new parties struggling for existence.
393 U.S. at 31, 89 S.C. at 10. Accordingly, the Court held
that the state failed to show any conpelling interest for
pl aci ng such an unequal burden on mnority groups where
i mportant First Amendnent rights were at stake. [Id. at 31,
89 S.C. at 11. In contrast, Biddul ph does not allege that
Florida's initiative process discrimnated agai nst or even
di sparately inpacted a minority party or political view

In Tashjian, the Court struck down a Connecti cut
statute that required voters to be registered nenbers of a
party in order to vote in that party's primary. The
Connecticut Republican Party had declared its primary open
to i ndependent voters. The Suprenme Court held that the
statute burdened the Connecticut Republican Party's right to
associate wth others for political ends and applied strict
scrutiny. 479 U S. at 217-29, 107 S.C. at 550-56. The
statute at issue in Tashjian directly burdened the First
Amendnent rights of individuals to associate for political
pur poses. The regulations at issue here, in contrast, have
no such direct effect on political association.

The types of association and equal protection rights
infringed by the statutes at issue in Wllianms and Tashjian
are not raised by Biddul ph's claim Were these rights
directly burdened, strict scrutiny indeed m ght apply.



process so long as it reserves the right of initiative to the
people.” 1d. at 1496 (citing Meyer, 426 U. S. at 424, 108 S.C. at
1893). This | anguage only makes sense in the context in which it
was witten, though. The quoted sentence is not fromthe portion
of the opinion addressing the possi ble First Amendnent inplications
of applying the Voting R ghts Act to initiative petition
circulation. Rather, the court uses this | anguage in a section in
which it describes Florida's initiative regulations as "limted
mnisterial duties.” The court reasoned in this section that
Florida's |limted role in witing and circulating petitions
indicated that, in Florida, petition circulation was a private
political action rather than a state action. As a result, the
petition materials were not "provi ded" by the state and, therefore,
were not subject to the two-language requirenent of the Voting
Ri ghts Act. This has nothing to do with the free speech
inplications of the state initiative mechani sm

That the Del gado court did not nean to inpose First Amendnent
[imtations on how Florida structured its initiative scheme is
evidenced by the fact that the court explicitly recognized that
Florida did inpose regulations onits initiative process; in fact,
the court noted nost of the regul ati ons which are di scussed in Part
Il of this opinion. Del gado, 861 F.2d at 1496. The court also
recogni zed the legitimte purpose served by Florida's initiative
regul ati ons: "The state's responsibility is to ensure that the
petition nmeets the requirements of lawand will fairly present the
proposition that may or may not be placed before the electorate.”

|d. at 1497. The court also stated, "The state's sole concern is



a fair presentation on the ballot in accordance with state |aw. "
Id. at 1498 (enphasis in original).
Del gado sinply stands for the proposition that a state cannot
i npede the petition circul ati on process as Col orado did in Meyer or
as the two-1anguage requirenent m ght have in Delgado itself. As
t he Del gado court characterized Meyer, "The United States Suprene
Court recognized that circulation of a petition involves activity
protected as core political speech. Meyer, supra, 426 U. S. at 422,
108 S.Ct. at 1892." Delgado, 861 F.2d at 1498. Del gado cannot be
read to nandate heightened First Anmendnent scrutiny of every
restriction a state places on its own initiative process.
3. Strict Scrutiny and a State's Initiative Process
Meyer and Del gado represent constitutional [imtations onthe
generally broad power of states to institute procedures governing
their owm initiative processes—should they choose to create such
processes in the first place. Neverthel ess, as we have nade cl ear,
states maintain broad discretion in fashioning initiative
mechani sns:
The rights [to place an initiative on the ballot] derive from
whol |y state-created procedures by which issues that m ght
ot herwi se be considered by el ected representatives may be put
to the voting popul ace. The state, having created such a
procedure, retains the authority to interpret its scope and
avai l ability. Clearly, appel I ants can claim no
constitutionally-protected right to place issues before the
Florida el ectorate; any opportunity to do so nust be subject
to conpliance with state constitutional requirenents.
G bson v. Firestone, 741 F.2d 1268, 1273 (11th G r.1984),
(rejecting initiative sponsors' argunents that Florida court
proceeding excluding initiative proposal from ballot was in

vi ol ati on of sponsors' voting, due process, equal protection, and



contract rights), cert. denied, 469 U S. 1229, 105 S.C. 1230, 84
L. Ed. 2d 367 (1985).

We hold that a state's broad discretion in admnistering its
initiative process is subject to strict scrutiny only in certain
narrow circunstances. W obviously would be concerned about free
speech and freedom of-association rights were a state to enact
initiative regulations that were content based or had a disparate
i mpact on certain political viewpoints. W also would be troubl ed
were a state to apply facially neutral regulations in a
di scrim natory manner. See Taxpayers United for Assessnment Cuts v.
Austin, 994 F.2d 291, 297 (6th G r.1993) (holding that the First
Amendnent Free Speech C ause does not constrain a state's ability
to regulate its own initiative process as long as the state does
not elect or enforce initiative procedures in a discrimnatory or
content - based manner). Nor, as Meyer held, could a state
i mperm ssi bly burden the free exchange of ideas about the objective
of an initiative proposal.® Mst restrictions a state m ght inpose
on its initiative process would not inplicate First Anmendnent
concerns.

The restriction at issue in this case is not subject to strict

scrutiny. Bi ddul ph does not contend that Florida s procedures

°The Suprenme Court has applied strict scrutiny to at |east
two other state statutes that inpermssibly burdened speech about
changes at issue in referendumelections. See Mintyre v. Chio
El ections Coormin, --- US ----, 115 S . C. 1511, 131 L. Ed.2d 426
(1995) (holding Chio statute that prohibits the distribution of
anonynous canpaign literature unconstitutional); First Nat'
Bank of Boston v. Bellotti, 435 U. S. 765, 98 S.C. 1407, 55
L. Ed. 2d 707 (1978) (holding statute prohibiting corporations from
maki ng contributions or expenditures for the purpose of affecting
ref erendum el ecti ons unconstitutional).



di sparately inpact a particul ar vi ewpoi nt or are content-based. He
does not argue that Florida discrimnatorily applieditsinitiative
regul ati ons. Nor does he conplain that the state burdened the
exchange of ideas with respect to the objective of his initiative
proposal . Rather, Biddul ph solely contends that Florida's process
i s burdensone because it is unpredictable and inposes unnecessary
costs on initiative sponsors. '© But the Constitution does not
require Florida to structure its initiative process in the nost
efficient, user-friendly way possible. The facts and argunents
presented here do not require us to apply strict First Amendnent
scrutiny to Florida's initiative process.
V. Concl usi on

Al t hough there are sone scenarios in which a First Amendnent
chal | enge seeking strict scrutiny of a state's initiative process
woul d survive a notion to dismss, Biddul ph has failed to nmake out
such a viable claim

AFFI RVED.

°Bi ddul ph has not requested that we weigh state interests
agai nst the voters' burden—the case-by-case bal ancing test called
for by the Suprenme Court in the ballot access cases. See Burdick
v. Takushi, 504 U S. 428, 112 S.C. 2059, 119 L.Ed.2d 245 (1992);
Anderson v. Cel ebrezze, 460 U.S. 780, 103 S.C. 1564, 75 L.Ed.2d
547 (1983). That test is not appropriate here. Unlike the
petitioners in Cel ebrezze and Takushi, Biddul ph has not raised a
right-to-vote or freedom of-association claim Additionally,
this case involves an initiative's access to the ballot, not a
candidate's. This difference is material because, as noted
earlier, the right to place an initiative on the ballot is a
right created by the state.

“pppel lant's request for oral argument is denied.
Appel | ee' s "Suggestion of Motness," construed as a notion to
dism ss this case as noot, is denied.



