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Before COX, Gircuit Judge, HILL, Senior Circuit Judge, and VIN NG,
Senior District Judge.

VINING Senior District Judge:
. | NTRODUCTI ON

In this appeal, we review the district court's denial of the
defendant’'s renewed notion for judgnent as a matter of |aw on the
plaintiff's claim under the Anmericans with Disabilities Act
("ADA"), 42 U.S.C. 8§ 12101 et seq., on which the jury returned a
verdict for the plaintiff. The district court concluded that
evi dence adduced at trial supported the jury's finding that the
plaintiff was a "qualified individual with a disability" under the
ADA. W& REVERSE the judgnent of the district court and REMAND t he
matter to the district court and direct it to enter judgnment for
t he defendant on the ADA claim

1. PROCEDURAL AND FACTUAL BACKGROUND
In Decenber 1993, Mervin Gordon filed suit against Hanm &
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Associ at es, I nc. (" Hami'), alleging that Hamm unlawfully
di scrim nated against himon the basis of his disability and age,
in violation of the ADA, and the Age Discrimnation in Enploynent
Act ("ADEA"), 29 U.S.C. §8 621 et seq.. A jury subsequently rendered
a verdict for Gordon on the ADA claim and for Hamm on the ADEA
claim

Followng the verdict, Hamm filed a renewed notion for
judgnment as a matter of law or, alternatively, a notion for a new
trial. The district court denied the notion, and this appea
f ol | owned.

In 1992 Hammcontracted with the United States Navy to perform
on-site maintenance for mlitary housing at an air station in
Jacksonville, Florida. Thereafter, Hamm hired Gordon in January
1993 to work on this project. Gordon's duties included performng
general nmaintenance work, especially work that focused on air
conditioning, heating, and refrigeration repair. At all times
during his enploynent with Hanm Gordon's inmedi ate supervi sor was
Ken Van Horn. Van Horn was the work |eader at the site and was
responsi ble for ensuring that all work was conpleted in a tinely
fashi on.

In May 1993, CGordon's physician determned that he had a
cancerous growmh on his shoul der. An oncol ogist, Dr. Jadeja,
subsequently confirmed that Gordon had malignant |ynphona. Dr .
Jadej a ordered a bone marrow test to determ ne how extensive the
cancer was and to assess Gordon's prognosi s and possi bl e treatnment.
From June 18 until June 28, 1993, CGordon took an extended nedica

| eave of absence to undergo the bone marrow test. The bone marrow



test revealed that the cancer had not spread anywhere else in
Gordon's body. Dr. Jadeja recomrended t hat Gordon undergo a series
of treatnments, consisting of blood tests once a week and
chenot herapy once every three weeks.

On June 25, 1993, Gordon received his first chenotherapy
treatment and continued on his schedule of treatnents until
Novenber 1, 1993. According to Dr. Jadeja, CGordon was able to
continue with his normal activities during the treatnents. He
noted that Gordon's life activities were |limted by the
chenot herapy to the extent that Gordon had to go to the doctor's
office, receive the treatnments, and endure the side effects that
often occur in many patients. The side effects that Gordon
experienced included weakness, dizziness, swelling of the ankles
and hands, nunbness of the hands, the loss of body hair, and
vom ting.

Gordon was rel eased for work by his doctors on June 28, 1993,
and on that date he appeared at work, prepared to comrence his
duties. Hamm however, did not return Gordon to work at that tine.
According to Gordon, Van Horn would not permt himto work and
instructed himto contact Hammis hone office in Virginia Beach
Virginia. Gordon subsequently attenpted to contact Bobby Davis,
Hanm s vice president who oversaw the project in Jacksonville, at
Hanm s honme office. On July 7, Gordon was finally able to speak
with Davis about his work situation. Davis instructed Gordon to
report to work on July 8 and further stated that Hamm would
accommobdat e Gordon to the best of its ability. Davis told Gordon

that if his situation changed or if he had problens at work he



should call him back. During the tel ephone conversation, Gordon
di d not conpl ai n about any al | eged probl ens he had been having with
Van Hor n.

On July 8, Gordon returned to work, physically capable of
performng his duties as a repairnman. The accommopdati ons that
Gordon needed as a result of his cancer included |eaving work a
couple of hours wearly every Friday for blood testing and
chenot herapy. Gordon asserts that upon his return to work on July
8 the terns, conditions, and privileges of his job had changed
substantial ly. Specifically, he alleges that he was no |onger
assigned to heating ventilation and air conditioning work but was
required to perform general naintenance-type work. Gordon al so
clainms that Van Horn assigned himto nore physically taxing work.
In addition, he asserts that he no | onger had access to a conpany
vehi cle as he had prior to conmencing his period of nmedical |eave.
Mor eover, he contends that he was not re-issued a set of keys so
t hat he coul d access units at the air station which needed repairs.

On July 16, CGordon and Van Horn had a dispute after Gordon
i nadvertently cut a wi ndow shade for one of the units at the air
station inproperly. A confrontation ensued, and Gordon contends
that Van Horn informed himthat he was fired, that he did not want
Gordon at the air station, and that Gordon was attenpting to
sabotage his job. Van Horn admits that he was upset and that he
questioned Cordon as to whether he was trying to sabotage Van
Horn's | ob. Van Horn denies, however, that he fired Gordon.
I nstead, he clains that he sinply told Gordon to go hone.

After the confrontation at the housing unit, Gordon and Van



Horn eventually rode back to Hammis office together. During the
ride back to the office, the dispute was not di scussed. According
to Gordon, when they arrived at the office, Van Horn told himthat
when he got his "head screwed on" he could call himabout his job.
R5-103-214. Van Horn agrees that he infornmed Gordon to call him
after both of them had cool ed down. Gordon thereafter went into
the office, signed out, and went hone. Gordon did not subsequently
talk to Davis or Van Horn about this incident. He did, however
contact an attorney, who |ater wote Hanm requesting that CGordon
be reinstated. Hammdeclined to reinstate Gordon al |l egedly because
Gordon failed to contact Van Horn or Davis as instructed and
because it had been able to conplete the project work in a tinely
fashion wi thout adding to the staff.
[11. THE | SSUES ON APPEAL AND STANDARD OF REVI EW

Hamm contends that there was insufficient evidence adduced a
trial to support the jury's finding that Gordon had a disability
under the ADA. Specifically, it asserts that Gordon is not a
"qualified individual with a disability" under the ADA, as Cordon
neither had a physical or nental inpairnment that substantially
limted one or nore of his major |ife activities, nor was he
regarded by Hanm as having such an inpairnment. Accordingly, Hamm
argues that the district court erred by denying its renewed notion
for judgment as a matter of law on the ADA claim®

In reviewing a district court's disposition of a renewed

'Because we conclude that there is insufficient evidence in
the record to support a finding that Gordon is a "qualified
individual with a disability" under the ADA, we need not address
Hanmm s ot her contentions.



nmotion for judgnent as a matter of |aw, an appellate court enpl oys
the sanme standard utilized by the district court in determning
whet her to grant the notion. Walker v. NationsBank of Florida, 53
F.3d 1548, 1555 (11th Cr.1995). |In determ ning whether to grant
such a nmotion, a court should consider all of the evidence in the
I i ght nost favorable to the nonnoving party and with all reasonabl e
i nferences drawn in favor of such party. 1d. at 1555; MacPherson
v. University of Montevallo, 922 F.2d 766, 770 (11th Gr.1991). |If
the facts and inferences are so strong that a court opines that
reasonabl e persons in the exercise of inpartial judgnment coul d not
arrive at a contrary verdict, a district court nust grant a renewed
notion for judgnment as a matter of |aw Id. If, however, the
evidence i s such that reasonabl e and fairm nded individuals in the
exercise of inpartial judgnment m ght reach different conclusions,
a court nust deny the notion. 1d. Nevertheless, a jury question
does not exist because of the presence of a nere scintilla of
evi dence; rather, there nust be a conflict in substantial evidence
to create a question for the jury. Wal ker, 53 F.3d at 1555
Ver braeken v. Westinghouse Electric Corporation, 881 F.2d 1041,
1045 (11th CGir.1989).
| V. THE LEGAL ANALYSI S

The ADA provides that no covered enpl oyer shall discrimnate
against "a qualified individual with a disability because of the
disability of such individual in regard to job application
procedures, the hiring, advancenent, or discharge of enployees,
enpl oyee conpensation, job training, and other terns, conditions,

and privileges of enploynent.” 42 U.S.C. 8§ 12112(a). In the ADA,



Congr ess has i nposed upon enpl oyers the duty to provi de reasonabl e
accommodat i ons for known disabilities unless doing so would result
in an undue hardship to the enployer. 42 U S.C. § 12112(b)(5)(A).
In order to establish a prima facie case of discrimnation under
the ADA, a plaintiff nmust denonstrate that (1) he has a disability;
(2) he is a qualified individual; and (3) he was subjected to
unl awful discrimnation as the result of his disability. Pritchard
v. Sout hern Conpany Services, 92 F.3d 1130, 1132 (11th Cr. 1996);
Morisky v. Broward County, 80 F.3d 445, 447 (11th G r.1996). In
addition, a plaintiff nust denonstrate that the enpl oyer had either
actual or constructive know edge of the disability or considered
the enpl oyee to be disabled. Morisky, 80 F.3d at 448; see also
Hedberg v. Indiana Bell Telephone Co., Inc., 47 F.3d 928 (7th
Gir.1995).

A "qualified individual with a disability” is an "individual
with a disability who, with or w thout reasonable accommpdati on,
can performthe essential functions of the enpl oynent position that
such individual holds or desires.” 42 U S.C. § 12111(8). In the
ADA, Congress has defined "disability" as a(l) physical or nental
i mpai rment that substantially limts one or nore of the major life
activities of an individual; (2) a record of such inpairnent; or
(3) being regarded as having such inpairnment. 42 U S.C. 8
12102(2). An individual is deened to be "disabl ed" for purposes of
the ADA if he satisfies any one of these three enunerated

definitions. A physical inpairnent, standing al one, however, is



not necessarily a disability as contenplated by the ADA ?
Pritchard, 92 F.3d at 1132; Ellison v. Software Spectrum Inc., 85
F.3d 187, 191 (5th Cr.1996). The ADA requires that the inpairnent
substantially limt one or nore of the individual's major life
activities. Id.; see also Dutcher v. Ingalls Shipbuilding, 53
F.3d 723, 725-26 (5th Cir.1995)

A. Physical O Mental [npairnent That Substantially Limts One O
More Major Life Activities

Hamm argues that the evidence produced at trial failed to
establish that Gordon had a physical or nental inpairnent that
substantially limted one or nore of his major |life activities.
Gordon counters, asserting that the evidence adduced at trial was
nore than sufficient to denonstrate that he had such an i npairnent.
He contends that the evidence established that the side effects
that he suffered as the result of his chenotherapy treatnents
qualified as "physical inpairnments” under the ADA and that these
i mpai rments substantially limted his major life activities of

caring for hinself and working.

’The EEOCC defines a physical or mental inpairnent as
foll ows:

(1) Any physiol ogical disorder, or condition, cosnetic
di sfigurenment, or anatom cal |oss affecting one or
nore of the follow ng body systens: neurol ogical,
nmuscul oskel etal , special sense organs, respiratory
(i ncludi ng speech organs), cardiovascul ar,
reproductive, digestive, genito-urinary, hem c and
| ynphatic, skin, and endocrine; or

(2) Any nental or psychol ogi cal disorder, such as
mental retardation, organic brain syndrone,
enotional or nental illness, and specific |earning
disabilities.

29 C.F.R § 1630.2(h)(1)(2).



Wiile the ADA defines neither "major life activities" nor
"substantially limts,” courts may rely upon the regulations
pronul gat ed by t he Equal Enpl oynment Qpportunity Conm ssi on (" EECC")
for guidance. See 42 U S.C. 8§ 12116 (requiring the EEOCC to issue
regul ations to inplement Title | of the ADA); Dutcher, 53 F.3d at
726. The ADA regul ations adopt the definition of "major life
activities" found in the Rehabilitation Act regul ations. See 34
CFR 8 104. This termis defined as "functions such as caring
for oneself, performng manual tasks, walking, seeing, hearing,
speaki ng, breathing, Ilearning, and working." 29 CFR 8
1630.2(i). Inthis regard, the EECC has provi ded that courts should
consider the followng three factors when determ ning whether an
i mpai rment substantially limts a mgjor life activity: (1) the
nature and severity of the inpairnent; (2) the duration or
expected duration of the inpairnent; and (3) the permanent or |ong
terminpact, or the expected permanent or long terminpact of or
resulting fromthe inpairnent. 29 CF. R § 1630.2(j)(2); Dutcher,
53 F.3d at 726; Bolton v. Scrivner, Inc., 36 F.3d 939 (10th
Cr.1994), cert. denied, --- US. ----, 115 S . C. 1104, 130 L. Ed. 2d
1071 (1995).

Further, courts may consider three additional factors when an
individual clainms a substantial |imtation in the mgjor life
activity of work. They i ncl ude: (1) the geographical area to
whi ch the individual has reasonabl e access; (2) the job fromwhich
t he i ndi vi dual has been disqualified because of an inpairnent, and
t he nunber and types of jobs utilizing simlar training, know edge,

skills, or abilities, within that geographical area, fromwhich the



i ndi vidual is also disqualified because of the inpairnent; and (3)
the job fromwhich the individual has been disqualified because of
an i nmpai rment, and the nunber and types of other jobs not utilizing
simlar training, know edge, skills, or abilities, wthin that
geogr aphi cal region, fromwhich the individual is also disqualified
because of the inpairment. 29 C.F.R 8 1630.2(j)(3)(ii); Ellison,
85 F.3d at 190. To denonstrate that an inpairnent "substantially
[imts" the major |ife activity of working, an individual nust show
"significant[ ] restrict[ions] in the ability to performeither a
class of jobs or a broad range of jobs in various classes as
conpared to the average person havi ng conparabl e training, skills,
and abilities." 29 CF.R § 1630.2(j)(3)(i); Pritchard, 92 F.3d
at 1133. The reqgul ations specify that the "inability to performa
single, particular job does not constitute a substantial limtation
inthe myjor life activity of working." Id.

Based upon the evidence in the record, we find that reasonabl e
persons in the exercise of inpartial judgnent could not conclude
t hat Gordon had a physical or nental inpairnent that substantially
[imted his ability to care for hinself or to work. Wile the side
effects that Gordon suffered as a consequence of his chenot herapy
treatments may qualify as "physical inpairnents” under the ADA, we
hol d that such inpairnments did not substantially limt his ability
to care for hinself or to work.

The evi dence denonstrates that except for a couple of days of
medi cal testing and a | eave of absence fromJune 18 until June 28,
i n which Gordon underwent the bone marrow bi opsy, Gordon was fully

capabl e of working. Gordon received a total of seven chenot herapy



treatnments between June 25 and Novenber 1. R2-48-22, 23. The
treatments were perforned on an outpatient basis, and Gordon was
not hospitalized at any tinme during his treatnent. R2-48-23, 24.
Gordon stated that the side effects from the chenotherapy
treatments lasted for approxinmately three days followng a
particular treatnment session and that he handled them "fairly
wel |." R5- 80, 81. Mor eover, Gordon's oncol ogist, Dr. Jadeja,
specifically stated that Gordon was not disabl ed by the cancer and
t hat he could continue to work. R2-48-16. |In fact, Gordon hinself
conceded that he was fully capable of working. R5-88. Dr. Jadeja
stated that from the date of Gordon's initial diagnosis wth
cancer, he was able to continue with his normal life activities,
despite m | d nausea that foll owed his chenot herapy treatnments. R2-
48- 30. Wiile Gordon did experience side effects from the
chenot herapy treatnents that he received every three weeks on
friday afternoons, Dr. Jadeja observed that Gordon tolerated the
treatnments "quite well." R2-48-11, 24.

In light of this evidence, we find that the extent, duration,
and i npact of Gordon's chenotherapy treatnent side effects on his
ability to care for hinself and to work reveal that these side
effects did not substantially imt his ability to care for hinself
or to work. We, therefore, conclude that no conflict of
substantial evidence exists as to whether GCordon's inpairnment
substantially limted his ability to care for hinmself or to work.
Consequently, we hold that while Gordon may have had a "physi cal
inmpairment” as it is defined in the ADA, this inpairnment did not

substantially Iimt his ability to care for hinmself or to work.



B. Regarded As Having An | npairnment

Hanm al so contends that Gordon failed to produce sufficient
evi dence to support the jury's finding that Hanm regarded him as
being inpaired. Gordon denies Hamm s contention and asserts that
the evidence denonstrated that Hamm treated him differently
following his return to work and that such treatnment was due to his
cancer. Specifically, he asserts that when he returned to work on
July 8, he had been replaced by another worker, he was no | onger
assigned to air conditioning and heat ventilation repair work, he
no | onger had access to a conpany vehicle, and he was not re-issued
a set of keys so that he could access various buildings at the
project site. Accordingly, Gordon argues that sufficient evidence
exists to support the jury's finding that Hamm regarded him as
having a disability under the ADA.

The EECC regul ati ons define one who is "regarded as having
such an inpairnent” as an individual who (1) has a physical or
mental inpairnent that does not substantially limt mjor life
activities but is treated by her enployer as constituting such
[imtation; (2) has a physical or nental inpairnment that
substantially limts myjor life activities only as a result of the
attitudes of others toward such inpairnent; or (3) has no illness
or mal ady defined by the EECC as a physical or nental inpairnment
but is treated by her enployer as having a substantially limting
impairment. 29 CF.R 8 1630.2(1); Ellison, 85 F.3d at 192. As
with real inpairnments, courts have held that a perceived i npairnent
nmust be substantially [imting and significant. Ellison, 85 F.3d

at 192; Woten v. Farnl and Foods, 58 F.3d 382, 385 (8th G r.1995);



Byrne v. Board of Education, 979 F.2d 560, 564 (7th Cir.1992).° In
this context, then, a significant inmpairnment is one that is viewed
by the enployer as generally foreclosing the type of enploynent
i nvolved, not just a narrow range of job tasks. See CF.R 8
1630.2(j)(3); Elison, 85 F.3d at 192.
Moreover, courts have observed that the focus of these ADA
provisions and regulations is on the inpairnment's effect upon the
attitude of others. Woten, 58 F.3d at 385; Byrne, 979 F.2d at
566. These provisions and regul ations are intended to conbat the
effects of archaic attitudes, erroneous perceptions, and nyths t hat
have the effect of disadvantaging persons with, or regarded as
having, disabilities. Woten, 58 F.3d at 385 (citing School Board
of Nassau County v. Arline, 480 U S. 273, 107 S.C. 1123, 94
L. Ed. 2d 307 (1987)). Consistent with this purpose of the subject
provi si ons, Judge Posner has observed:
[ A]l t hough at first gl ance peculiar, [this provision] actually
makes a better fit with the el aborate preanble to the Act, in
whi ch people who have physical or nental inpairnents are
conpared to victinms of raci al and other invidious
di scri m nati on. Many such inmpairnments are not in fact
di sabling but are believed to be so, and the people having
them may be denied enploynent or otherw se shunned as a
consequence. Such peopl e, objectively capable of perform ng
as well as the uninpaired, are anal ogous to capable workers
di scri m nated agai nst because of their skin color or sone
ot her vocationally irrel evant characteristic.

Vande Zande v. State of Wsconsin Departnent of Adm nistration, 44

F.3d 538, 541 (7th Cir.1995).

®Al t hough Byrne concerns a clai munder the Rehabilitation
Act of 1973, 29 U S.C. §8 701, et seq., prior interpretations and
constructions of the Rehabilitation Act are generally applicable
in construing provisions of the ADA. See Pritchard, 92 F.3d at
1134; Wyoten, 58 F.3d at 385 n. 2; Dutcher, 53 F.3d at 727 n.
14.



In reviewing the evidence in the record in the |ight nost
favorabl e to Gordon, we concl ude that such evidence is insufficient
to support a finding that Hanmregarded Gordon as havi ng a physi cal
or nental inpairment that substantially limted his ability to care
for hinmself or to work. Following his diagnosis wth cancer,
Gordon continued to performthe sane or simlar work that he had
previously perfornmed for Hamm at the Jacksonville project site.
The evi dence does show t hat during Gordon's absence fromwork Steve
Shinn, another of Hanm s enpl oyees, perforned nuch of the air
conditioning repair work at the air station that Gordon customarily
woul d have performed had he not been on nedical |eave. However,
because Gordon's absence occurred during a busy season for air
conditioning repair work and because Gordon's absence resulted in
Hamm s | osing a significant part of its workforce, we concl ude that
it was reasonable for Hanm to assign such tasks to Shinn during
Gordon's absence. We find that it was entirely reasonable, if not
necessary, for Hammto nmake these types of adjustnents in the work
assignnments, as work orders continued to cone in and deadlines had
to be nmet. Gordon was absent for several days during a critical
time period, and Hamm thus, had to assign sonme of the work
normally perfornmed by Gordon to another enployee. Hanm s
adjustnments in no way support a finding that it regarded Gordon as
havi ng a physi cal inpairnment that substantially [imted his ability
to care for hinself or to work.

Consistent with Hammis adjustnents to the work assignnents
during Gordon's absence, Hammwas unable to permt Gordon to engage

exclusively in air conditioning and heat ventilation repair work



upon his return to work on July 8. In fact, the evidence shows that
Gordon had perfornmed these types of general maintenance repair
projects prior to his diagnosis with cancer in May 1993. He never
wor ked exclusively in the area of air conditioning and heat
ventilation repair. The evidence denonstrates that Shinn continued
to performa great deal of this type of work after Gordon returned
to work on July 8. However, we find this to be reasonabl e, as Shinn
was still in the process of conpleting work projects previously
assigned to himduring Gordon's absence. Upon his return on July
8, CGordon was assigned that work which was then avail abl e, sone of
whi ch was general maintenance-type work as opposed to specialized
air conditioning and heat ventilation repair work. W conclude
that these assignnments in no way support a finding that Hamm
regarded Gordon as havi ng a physical inpairnment under the ADA which
substantially imted his ability to care for hinmself or to work.
We find that these assignnents during the brief period fromJuly 8
until July 16 nerely reflected the types of work which Hamm t hen
had pending for conpletion.

CGordon al so argues that because the evi dence denonstrates t hat
he did not have access to a conpany vehicle and because Hamm di d
not re-issue hima set of keys after he returned to work on July 8,
there is sufficient evidence in the record to support the jury's
finding that Hamm regarded him as having an inpairnment under the
ADA whi ch substantially imted his ability to care for hinself and
to work. We find this argunent to be without nerit. The evidence
reflects that Gordon continued to have access to a conpany vehicle

and a set of keys at all tinmes before and after his diagnosis with



cancer, except for the period extending fromJuly 8 until July 16.
From July 8 until July 16, the evidence does denonstrate that a
conpany vehicle was not available for Gordon's use. Agai n,
however, this fact does not support a finding that Hanm regarded
Gordon as having a physical inpairnent that substantially limted
his ability to care for hinself or to work. Rather, the evidence
shows that there were nore enployees than conpany vehicles. In
addition, the evidence also denonstrates that Shinn and others
al ready assigned to other jobs, including enmergency duty, which
required after-hour and weekend work, had access to these conpany
vehi cl es because they had been previously assigned to the types of
projects that required pronpt and i medi ate attention.

As for the keys, the evidence in the record denonstrates that
Gordon did have a set of keys prior to his taking nedical |eave.
He used t hese keys to access various buildings and sheds at the air
station. Gordon turned in these keys when he comenced his term of
nmedi cal |eave, and Shinn thereafter began using them during
Gordon' s absence. Because Van Horn failed to have a duplicate set
of keys made and because Shinn needed these keys to conplete the
wor k projects that he had begun during Gordon's absence and to have
enmergency access to various buildings at the air station at night
and on the weekends, Gordon did not have his own set of keys from
July 8 until July 16. W hold once again, however, that this fact
does not support a finding that Hamm regarded Gordon as having a
physi cal inpairnment that substantially limted his ability to care
for hinmself or to work. Van Horn sinply failed to have an

addi tional set of keys nmade once Gordon returned to work on July 8.



Qur conclusion that Hamm did not regard Gordon as having an
i mpai rment that substantially limted his ability to care for
hinmself or to work is further buttressed by the undi sputed fact
t hat Gordon never indicated to anyone at Hamm before or after his
di agnosis with cancer on My 27, 1993, that he was unable to
performthe work assigned to himor that he was unable to care for
hi nsel f. Al though Bobby Davis had previously instructed Gordon to
contact himif had any probl ens when he returned to work on July 8,
Gordon never attenpted to personally contact M. Davis about all of
the all eged enpl oynent problenms he had with Van Horn from July 8
until July 16. The record is totally devoid of any evi dence which
denonstrates that Gordon ever talked to anyone at Hanm about any
difficulties he was having in conpleting any assigned tasks.
Moreover, the undisputed evidence shows that after Gordon was
di agnosed with cancer Hamm continued to provide Gordon with the
same conpensation and identical benefits as it had prior to his
di agnosis with the disease. W, therefore, find that the evidence
adduced at trial does not support the jury's finding that Hamm
regarded Gordon has having a physical i mpai rment  which
substantially limted his ability to care for hinmself or to work.

V. CONCLUSI ON

Because we find that there was insufficient evidence adduced
at trial to support the jury's finding that Gordon had a physical
or nmental inpairnment that substantially Iimted one or nore of his
major life activities or that he was regarded by Hamm as having
such an inpairnment, we conclude that the district court erred in

denying Hamml s renewed notion for judgnent as a matter of |aw on



the ADA claim W hold that Gordon did not have a disability under
t he ADA. Accordingly, he is not entitled to the Act's protections.

The judgnent of the district court is, therefore, REVERSED,
and the matter is REMANDED to the district court so that it may

enter judgnent for Hamm on the ADA claim



