United States Court of Appeals,
El eventh Gircuit.
No. 95-3058.
SOUTHERN SOLVENTS, | NCORPORATED, Pl aintiff-Appellant,
V.

NEW HAMPSHI RE | NSURANCE COVPANY; Granite State |Insurance
Conmpany, Enpl oyers National |nsurance Corporation, Defendants,

Canal | nsurance Conpany, Defendant- Appell ee.
Aug. 12, 1996.
Appeal from the United States District Court for the Mddle
District of Florida. (No. 94-533-Civ-T-24E), Susan C. Buckl ew,
Judge.

Before CARNES, Circuit Judge, and FAY and G BSON, Senior Crcuit
Judges.

PER CURI AM

Sout hern Sol vents appeals the order of the District Court
granting Canal |nsurance Conpany's notion for sunmary judgment.
894 F. Supp. 430. We VACATE the order of the District Court and
REMAND.

| . STATEMENT OF THE CASE

Prior to 1986, Southern Solvents, |Incorporated (Southern)
operated a tetrachl oroethylene ("PERC') distribution facility in
Tanpa, Florida. PERC is a solvent used in the dry cleaning
i ndustry. The PERC was held in storage tanks at Southern's Tanpa
site and transported in 1,000 gallon tankers to retail dry cl eaners
in the Central Florida area. 4,000 gallon tankers were al so used

to transport PERC from Southern's PERC manufacturers to other
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whol esal e PERC di stri butors. Qperations at the Tanpa site were
di sconti nued sonetinme between 1984 and 1986.

At sonme tinme during the summer or fall of 1988, PJ Stubbs,
Southern's | essee at the Tanpa site, notified Southern that the
Hi | | sborough County Health Departnent had found |arge |evels of
PERC contam nation in the site's groundwater. Southern hired an
envi ronment al engi neering conpany to test for contam nation. Tests
coupled with a reviewof records and further investigation reveal ed
that four PERC releases had occurred at the site: in August or
Sept enber 1978, on April 29, 1982, in Sumer 1982, and on July 16,
1983. Southern entered into a consent order with the Florida
Depart ment of Environnmental Regulation in August, 1989.

During its operations, Southern held conprehensive genera
l[iability ("CGA") insurance under New Hanpshire |Insurance Conpany
and Ganite State Insurance Conpany ("the Al G Conpanies"), and
occurrence-based unbrellaliability i nsurance under Canal | nsurance
Conpany ("Canal "), Enpl oyers Nat i onal | nsur ance Conpany
("Enpl oyers"), and South Anerican Insurance Conpany ("South
Anerican"). Both Enployers and South American are in receivership.

Southern notified the AIG Conpanies of the environnental
situation on March 15, 1989, Enployers on April 29, 1992, and Canal
on or before June 30, 1992. Al carriers refused to defend or
indemmi fy Southern. Southern then initiated a breach of contract
and decl aratory judgnent action against the Al G conpanies, Cana
and Enpl oyers.

Medi ation was held and Defendants New Hanpshire, Ganite

State, and Enployers settled and were dism ssed. Def endant -



Appel l ee Canal noved for summary judgnment alleging: 1) the
contam nati on was not "sudden and acci dental” w thin the nmeani ng of
the policy, 2) the insured did not give notice as soon as
practicable, 3) the insured made msrepresentations in the
application for insurance voiding the policy, and 4) the insured
breached the cooperation clause thus forfeiting coverage.

Al though the District Court found that the initial discharges
wer e "sudden and accidental” wi thin the neaning of the exception to
t he pol | ution excl usion cl ause of the policy, it neverthel ess found
that the resulting |eaching has been continuous ever since the
initial discharge. The court stated that "[t]o rule that such
continuous pollution is "sudden and accidental' thwarts the policy
goal s behind the exclusion." In granting Defendant-Appellee's
nmotion for summary judgnent based on the "sudden and accidental "
argunent, the District Court held that the public policy underlying
t he pol | uti on exclusion barred coverage. The court denied Canal's
ot her three argunents as noot. Final judgnent was entered in favor
of Canal . Sout hern now appeals from the order of the District
Court.

1. STANDARD OF REVI EW
Summary judgnent is proper in cases in which there is no
genui ne i ssue of material fact. Fed.R Cv.P. 56(c). W reviewthe
District Court's grant of summary judgnent de novo, applying the
sanme | egal standards that bound the District Court. W nust view
all of the evidence in the |ight nost favorable to the non-noving
party. Sanples ex. rel. Sanples v. Atlanta, 846 F.2d 1328, 1330

(11th Cr.1988). The novant bears the initial burden of presenting



evi dence sufficient to denonstrate the absence of a genuine issue
of material fact. Celotex Co. v. Catrett, 477 U. S. 317, 323, 106
S.Ct. 2548, 2552-53, 91 L.Ed.2d 265 (1986). Wen the novant has
met its burden, the non-novant nust then designate, by affidavits,
deposi tions, adm ssions, and answers to interrogatories, specific
facts show ng the exi stence of a genuine issue for trial. Jeffery
v. Sarasota Wiite Sox, Inc., 64 F.3d 590, 593-94 (11th Cr. 1995).
[11. ANALYSI S

Appel | ant contends that the District Court erred in granting
appel l ee's notion for summary judgnent even though the court found
that the four identified PERCrel eases were "sudden and acci dental "
within the meaning of the policy's pollution exclusion clause.

This "occurrence-based" policy defines the term "occurrence
as:

an accident which takes place during the policy period, or

that portion within the policy period of a continuous or

repeat ed exposure to condi tions, whi ch causes personal injury,

property damage ... neither expected nor intended by the

i nsur ed.

The policy's pollution exclusion clause provides:

It is agreed that this policy does not apply to ... property
damage arising out of the discharge, dispersal, release or
escape of snoke, vapors ... toxic chem cals, |iquids or gases,
waste materials or other irritants, contam nants or pollutants
into or upon land ...; but this exclusion does not apply if
such discharge, dispersal, release or escape is sudden and
acci dent al .

R-1 (Exhibit E) (enphasis added).

Upon reviewing the evidence in the light nost favorable to
Sout hern as the non-novant, the District Court found that the four
PERC di scharges were separate and distinct events which were not

the result of day-to-day operations and that therefore, the



di scharges were "sudden and accidental” for summary judgnment
pur poses.

However, the District Court found that coverage was
neverthel ess barred because the |eaching that resulted from the
initial discharges was continuous as opposed to "sudden and

acci dental ."?

Qur reading of Florida law, specifically Dimmtt
Chevrolet, Inc. v. Southeastern Fidelity Insurance Corp., 636 So. 2d
700 (Fl a.1993), leads us to conclude that the District Court erred
in this respect. Under Florida | aw, the discharge nust be sudden
and accidental, not the resulting environnmental damage.
In Dimmitt, the Suprene Court construed a policy containing a
simlar pollution exclusion clause to nean that:
(1) basic coverage arises fromthe occurrence of unintended
damages, but (2) such danages as arise from discharge of
various pollutants are excluded from the basic coverage,
except that (3) damages arising from the discharge of these
pollutants will fall within the coverage of the policy where
such di scharge is sudden and acci dental .
Dnmitt, 636 So.2d at 705 (enphasis added); see also St. Paul Fire
and Marine Insurance v. Warwi ck Dyeing, 26 F.3d 1195, 1203 (1st
Cir.1994) (pollution exclusion plainly refers to the di scharge and
not to the environnental danages thenselves); Hartford Accident &

I ndemmity Co. v. United States Fidelity & Guaranty Co., 962 F.2d

The District Court reasoned that based on public policy
concerns of vigilance the discharges at issue were not covered by
the contract issued by Canal. However, "federalism proscribes
unwarranted federal judicial nmeddling in state matters because
such interference would "prevent the infornmed evolution of state
policy by state tribunals.” " Mwore v. Sins, 442 U.S. 415, 429-
30, 99 S.Ct. 2371, 2380-81, 60 L.Ed.2d 994 (1979). Therefore,
"[federal courts are] not an appropriate forumfor pronouncing [a
state's] public policy where the state constitution, statutes or
judicial opinions give no clear indication that such policy is
"wel | defined and dom nant.' " American Hone Assurance Conpany
v. Stone, 61 F.3d 1321, 1329 (7th Cr.1995) (citations omtted).



1484, 1491 (10th Cir.1992) (the discharge nust be sudden and
accidental to qualify for coverage, not the pollution damage).
Based on the holding in Dmmtt and the unanbi guous terns in the
policy issued by Canal it is clear that it is the actual discharge,
not the resulting damages or contam nation, which nust be sudden
and accidental in order to fall wthin the exception to the
pol I ution exclusion cl ause.

The trial court did not address Canal's contentions that it
was entitled to summary judgnent based on the insured's: (1)
failure to give notice as soon as practicable, (2)
m srepresentations in the application which void the policy, and
(3) breach of the cooperation clause thus voiding coverage. W
| eave these issues open upon renmand.

| V. CONCLUSI ON
We VACATE the District Court's order granting summary judgnent

and REMAND for proceedings in accordance with this opinion



