United States Court of Appeals,
El eventh Circuit.
No. 95-3020.

Art hur MODDER and Gail Mbdder, Plaintiffs-Counter Defendants-
Appel | ant s,

V.

AMERI CAN NATI ONAL LI FE | NSURANCE COVPANY OF TEXAS, Defendant -
Count er O ai mant - Appel | ee.

July 1, 1996.
Appeal from the United States District Court for the Mddle
District of Florida. (No. 92-1243-Cl V-T-24C), Elizabeth A Jenki ns,
Judge.

Bef ore HATCHETT and ANDERSON, Circuit Judges, and WOOD, Senior
Circuit Judge.

PER CURI AM
CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCU T TO THE SUPREME COURT OF FLORI DA PURSUANT TO
ARTI CLE V, SEC. 3(6) OF THE FLORI DA CONSTI TUTI ON
TO THE SUPREME COURT OF FLORI DA AND | TS HONCRABLE JUSTI CES:
It appears to the United States Court of Appeals for the
El eventh Crcuit that this case invol ves an unanswered question of
Florida law that is determnative of this appeal. Therefore, we
certify the follow ng question of |aw, based on the background
recited below, to the Suprene Court of Florida for instructions.
FACTS
Appel l ants, Arthur Mdder and Gail Modder, contend the
excl usionary provision of section 627.6515(2), Florida Statutes

does not exenpt appellee, Anerican National Life |Insurance Conpany

of Texas (Antex), fromthe all-inclusive | anguage of the attorney's

"Honor abl e Harlington Wwod, Jr., Senior U.S. Circuit Judge
for the Seventh Crcuit, sitting by designation.



fees provision under section 627.6698, Florida Statutes.
Appel lants contend that because the legislature enacted the
attorney's fees provision after the exclusionary provision, the
| egi sl ature could not have contenplated that section 627.6515(2)
woul d exenpt an insurer fromfee liability under section 627. 6698.
Al ternatively, appellants contend that Antex failed to establish
that the National and Business Association (NBA), cane within the
excl usi onary provision of section 627.6515(2).

Antex contends that it issued and delivered its policy outside
of the state of Florida, satisfying all the requirenents of the
exclusionary provision. Antex further contends that the NBA was
formed for purposes other than providing i nsurance and conpri ses an
associ ati on group under section 627.6515(2), thereby qualifying for
exenption from fee liability under section 627.6698. Ant ex
contends that the district court correctly interpreted the statutes
in question and deni ed the appellants' notion for attorney's fees.

PROCEDURAL HI STORY

Appel l ants sued Antex for reinstatement of a group health
i nsurance policy which Antex issued to them and | ater rescinded.
Antex counterclainmed asserting that appellants inproperly
m srepresented facts to Antex in the application for insurance.
Utimately, the appellants prevailed and Antex reinstated their
i nsurance cover age.

After receiving the favorable judgnents, appellants filed a
notion for attorney's fees under section 627.6698, and Antex
opposed the notion arguing the exclusionary provision of section

627.6515(2) precluded attorney's fees agai nst Antex. The district



court granted appellants' notion for attorney's fees agai nst Antex
hol ding that Antex failed to establish that their insurance policy
fell within the exclusionary provision.

Antex filed a notion for reconsideration and submtted
additional evidence of their inclusion within the exclusionary
provision. The district court subsequently reversed the initial
order and denied attorney's fees to appellant Gl Modder.
Al t hough the order only referenced Gail, the appellants submt that
the order also denied Arthur's clains. Both appellants appeal ed
the district court's order denying themattorney's fees.

DI SCUSSI ON

We find that the parties in this appeal have raised i ssues of
first inmpression under Florida law. No Florida court has addressed
the application, if any, of the exclusionary provision of section
627.6515, Florida Statutes to the attorney's provision of section
627.6698, Florida Statutes. Because the outcone of this appea
rests solely on the correct clarification of Florida law, we
refrain fromresolving the issues and certify the question to the
hi ghest court in Florida.

Accordingly, we certify the follow ng question to the Suprene
Court of Florida:

DCES THE EXCLUSI ONARY PROVI SION OF SECTION 627.6515(2),

FLORI DA STATUTES EXEMPT AN | NSURER FROM ATTORNEY'S FEES

LI ABI LI TY UNDER SECTI ON 627. 6698, FLORI DA STATUTES, AND | F SO,

HAS THE INSURER IN THI S CASE PROVI DED THE FACTUAL PREDI CATE

NECESSARY TO COVE W THI N THE EXCLUSI ONARY PROVI SI ON.

The phrasing of this question is not intended to limt the

Suprene Court in considering the issue presented or the manner in

which it gives its answer. The entire record in this case and the



briefs of the parties shall be transmtted to the Suprene Court of
Florida for assistance in answering this question.

QUESTI ON CERTI FI ED



