United States Court of Appeals,
El eventh Circuit.
No. 95-3020.

Art hur MODDER and Gail Mbdder, Plaintiffs-Counter Defendants-
Appel | ant s,

V.

AMERI CAN NATI ONAL LI FE | NSURANCE COVPANY OF TEXAS, Defendant -
Count er O ai mant - Appel | ee.

May 29, 1997.

Appeal from the United States District Court for the Mddle
District of Florida. (No. 92-1243-Cl V-T-24C), Elizabeth A Jenki ns,
Judge.

Bef ore HATCHETT, Chief Judge, ANDERSON, Circuit Judge, and WOOD,
Senior Circuit Judge.

PER CURI AM
In a prior opinion, Mdder v. Anerican Nat'| Life Ins. Co., 86
F.3d 1070 (11th G r.1996), we determ ned that this case involved a
di spositive but unsettl ed question of Florida law. Accordingly, we
certified the follow ng question to the Suprene Court of Florida:
Does the exclusionary provision of Section 627.6515(2),
Florida Statutes, exenpt an insurer from liability under
Section 627.6698, Florida Statutes, and if so, has the insurer
inthis case provided the factual predicate necessary to cone
wi thin the exclusionary provision?
Modder, 86 F.3d at 1071-72.
The Supreme Court of Florida has now answered the certified
question in the affirmative stating:
[We answer the first part of the El eventh Circuit's certified
question in the affirmati ve and hold that the clear |anguage
of section 627.6515(2) establishes that the attorney's fee

penal ty of section 627.6698, |ike the rest of part VII, is not
applicable to policies described in section 627.6515(2).

"Honor abl e Harlington Wwod, Jr., Senior U.S. Circuit Judge
for the Seventh Crcuit, sitting by designation.



In light of the district court's factual findings that

(1) the NBA [National Business Association] was forned

primarily for purposes other than providing insurance, and (2)

t hat ANTEX [ Aneri can National Life I nsurance Conpany of Texas]

al so has conplied wth section 627.6515(2)(b) and (c), we

answer the second part of the Eleventh Circuit's question in
the affirmative.
Modder v. American Nat'l Life Ins. Co., 688 So.2d 330, 333-34
(Fla.1997).

Based on this answer, we conclude, as did the Suprene Court of
Florida, that the ANTEX group policy providing health insurance
coverage to the Modders conmes within the exclusionary provision of
Section 627.6515(2), Florida Statutes. Accordingly, we affirmthe
district court's order denying the Mddders' notion for attorney's
f ees.

AFFI RVED.,



