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Appeal from the United States District Court for the Mddle

District of Florida. (No. 94-387-CIV-T-17A), Thomas B. McCoun, 111,

Judge.

Bef ore EDMONDSON, Circuit Judge, FAY, Senior Circuit Judge, and
ALDRI CH, Senior District Judge.

FAY, Senior Circuit Judge:

Appel lant, Luis E Garcia ("Garcia"), filed a conplaint
agai nst appell ee, Copenhaver, Bell & Associates, MD.'s, P.A
(" Copenhaver/Bel |l "), all egi ng Copenhaver/Bel |l di scri m nated agai nst
himon the basis of age in violation of the Age Discrimnation in
Enpl oynment Act ("ADEA"), 29 U S.C. 88 621-634 (1994). At the
conclusion of a jury trial (but before the case was submtted to
the jury), the Magistrate Judge,' after hearing the evidence
presented from both sides, made the factual determ nation that
Copenhaver/Bell was not an "enployer"” as defined by ADEA and

di sm ssed the case for | ack of subject matter jurisdiction pursuant

"Honorable Ann Aldrich, Senior U.S. District Judge for the
Northern District of Chio, sitting by designation.

The parties consented to proceed to trial before United
States Magistrate Judge Charles R WIson. Subsequently, the
case was reassigned to United States Magistrate Judge Tom B.
McCoun |11.



to Fed. R CGv.P. 12(b)(1). Moreover, given the facts of this case,
in determning that Copenhaver/Bell was not an "enployer," the
Magi strate Judge also indirectly decided that Garcia was not an
"enpl oyee,” but an independent contractor. Garcia appeals the
Magi strate Judge's ruling dismssing the case for |ack of subject
matter jurisdiction.? Partly based on the procedural confusion
(see supra note 2), the parties' briefs do not fully address the
true issue before the Court.

The issue that energes on appeal is whether the factual
determ nation that defendant is or is not an "enployer" is an
el enent of the cause of action in an ADEA case. For purposes of a
notion to dismss pursuant to Fed.RCv.P. 12(b)(1), El eventh
Circuit precedent seens to direct the judge, and not a jury, to
deci de whet her Copenhaver/Bell is an "enployer." The inportance of
determ ning whether an "enployer” is an elenent of the claim is
that it will determ ne the procedural posture of the Magistrate
Judge's ruling. If we should find that being an "enployer” is an
el ement of an ADEA case, then well established precedent requires
the district court, inruling on anotionto dismss, "to find that

jurisdiction exists and deal with the objection as a direct attack

’Specifically, on appeal, Garcia contends "the district
court erred in directing a verdict for Copenhaver/Bell...." W
assunme, because the Magi strate Judge issued its decision at the
end of the trial and because a notion for directed verdict was
pendi ng, Garcia believes the Magi strate Judge entered a directed
verdict in favor of Copenhaver/Bell. Accordingly, Garcia
contends the standard of reviewin directed verdict cases should
apply and the Magi strate Judge shoul d be reversed. However, for
reasons discussed later in this opinion, Garcia' s argunent is
procedurally flawed. The Magistrate Judge did not enter a
directed verdict, but rather ruled on Copenhaver/Bell's "notices"
suggesting lack of subject matter jurisdiction filed pursuant to
Rule 12(h)(3) of the Federal Rules of C vil Procedure.



on the nerits of the plaintiff's case.” Simanonok v. Simanonok
787 F.2d 1517, 1520 (11th G r.1986) (quoting WIIlianson v. Tucker,
645 F.2d 404, 415 (5th Cir.1981), cert. denied, 454 U.S. 897, 102
S .. 396, 70 L.Ed.2d 212 (1981)). The appropriate standard of
revi ew woul d t hen be the one applicable to Fed. R G v.P. 12(b)(6) or
Fed. R Civ.P. 56 notions, "both of which place greater restrictions
on the district court's discretion." WIIlianmson, 645 F. 2d at 415.

Because in the instant case we hold that whether or not the
defendant is an "enployer” as defined in the Act goes to the nerits
of an ADEA case, we believe the Magi strate Judge erred in resol ving
questions of fact pursuant to Rule 12(b)(1). In finding that being
an "enployer” is an elenment of an ADEA claim we rely upon
anal ogous cases within this Crcuit, persuasive cases from ot her
circuits that have found being an "enpl oyee" to be an el enent of
t he cause of action, and the unusual factual scenario presented by
this case. 1In accordance with this holding, the proper procedure
for a district court is to assume jurisdiction and utilize the
standards associated with a 12(b)(6) notion or Rule 56 notion for
summary judgnent. Applying these standards to the case at hand,
the notion to di smss should have been denied on the nerits and the
jury allowed to decide the i ssue of whether Copenhaver/Bell was an
"enpl oyer” and consequently whether Garcia was an "enpl oyee.™
Accordingly, for the reasons discussed below, we reverse the
Magi strate Judge's order dismissing the case for |ack of subject
matter jurisdiction and remand the case for a jury trial.

| . BACKGROUND

Garcia is a physician in enmergency nedicine. 1In 1991, Garcia



subm tted an application to Copenhaver/Bell, an excl usive provider
of energency room doctors to nine hospitals in Florida.
Copenhaver/Bel | matches physicians to hospitals after considering
t he physicians' tenperanents and the vol une of patients and their
acuity. On August 26, 1991, Garcia and Copenhaver/Bell entered
into a "Medical Service Sub-Contract” ("the Contract") pursuant to
which Garcia would provide energency room services to Mease
Hospital in Dunedin, Florida. The Contract was for one year with
automatic renewal unless term nated by either party.
Par agr aph seven of the Contract provides in pertinent part:
[Garcia] shall performhis duties and obligations hereunder as
an i ndependent contractor and not as an enpl oyee.
Accordi ngly, [Copenhaver/Bell] shall not exercise control, or

have the right to control, [Garcia] as to the specific nmeans
or manner in which [Garcia] discharges his duties hereunder

and [Garcia] shall perform his duties at all tines in
accordance with the exercise of his independent nedical
judgment.... Nothing herein shall be construed to create a

partnership, joint venture, agency or other relationship

between the parties other than an independent contractor

rel ati onship. (Enphasis added).

The Contract contained other limtations on the relationship
between the parties. For instance, the Contract required Garcia to
mai ntai n various certifications and | icenses; obligated Garcia and
Copenhaver/Bell respectively to provide at |east ninety or sixty
days notice of termnation; authorized |iquidated damages agai nst
Garcia in the event of his premature term nation of the contract;
based Garcia's conpensation on an hourly rate; and permtted
Garcia to determne his own schedule in conjunction with the other
physi cians at the hospital. Over thirty other physicians entered

into simlar contracts with Copenhaver/Bell to perform energency

work at various Florida facilities.



Garcia was subjected to a six-nonth probationary period once
he began wor ki ng at Mease Hospital. On July 14, 1992, Dr. Sol onon,
assistant director of the enmergency departnment at Mease Hospital,

i nformed Garci a that he had successfully conpl eted his probationary

term On that sanme day, however, M. David Mtchell, an
adm ni strator for Copenhaver/ Bel |, i nf or med Garcia that
Copenhaver/Bell was forced to replace him due to "hospital
politics.” Pursuant to the Contract's term nation clause, Garcia

continued to practice at Mease Hospital for an additional sixty
days.

On March 8, 1994, Garcia filed a conplaint against
Copenhaver/Bel | alleging age discrimnation under ADEA. Fol |l ow ng
some di scovery, Copenhaver/Bell filed a notion for sunmary j udgnent
contendi ng there was no di sputed i ssue of material fact and Garci a,
as a matter of law, was an independent contractor. See Daughtrey
v. Honeywell, Inc., 3 F.3d 1488, 1495 n. 13 (11th Cr.1993) ("The
ADEA does not provide relief for discrimnation against an
i ndependent contractor."). The Magistrate Judge entered an order
denyi ng Copenhaver/Bell's notion for summary judgnment. |n denying
the notion, the Magi strate Judge concl uded there were questions of
fact as to whether Garcia was an "enployee" or an independent
contractor.

Prior to the Magistrate Judge's order denying the notion for
summary judgnment, Copenhaver/Bell filed a "Notice of Suggestion of
Lack of Subject Matter Jurisdiction” and then an "Anmended Noti ce of

n 3

Suggestion of Lack of Subject Matter Jurisdiction. The ar gunent

*The two "notices" are virtually the sane.



advanced in these two pl eadings was that Copenhaver/Bell did not
enploy twenty or nore "enployees,” and therefore was not an
"enpl oyer" as defined in ADEA. The court would then | ack subject
matter jurisdiction. The Magistrate Judge did not rule on these
noti ces before commencenent of the trial.

On the first day of trial, the Mgistrate Judge discussed
prelimnary matters with the parties. One of the issues rai sed was
whether the court had subject matter jurisdiction over the
pr oceedi ngs. Counsel for Copenhaver/Bell stated, "the issue of
subject matter jurisdiction. If you want, | can do the notion
right now | mght have to dismss for lack of jurisdiction.

understood during a status conference, you would discuss that

during the course of the trial." To which the Mgistrate Judge
responded: "Correct. At the appropriate tinme, we will nove on the
notions taken under advisenent. Wth regards to that [subject

matter jurisdiction], what anount of evidence deals with that issue
and does not, for instance, relate to Dr. Grcia's claim...."
Later on, the Magistrate Judge further conmented, "[t]he reason it
occurstone if we are going to get into a series of witnesses that
will take—purely on that issue [subject matter jurisdiction], it
may be necessary to do that outside the hearing of the jury. But
it may not be necessary because it seens to nme to a certain extent
| think there's an overlap.” Garcia proceeded to present evidence
in front of the jury.

At the conclusion of Garcia's case, Copenhaver/Bell stated it
had two notions to nake. Copenhaver/Bell announced it would

reassert its notion to dismss for lack of subject matter



jurisdiction and also nove for a directed verdict pursuant to
Fed. R Cv.P. 50(a). The notion for directed verdict was prem sed
on Proud v. Stone, 945 F.2d 796 (4th G r.1991). In Proud, the
Fourth Circuit affirmed the district court's dism ssal of the case
holding that the plaintiff failed to establish pretext. ld. In
ot her words, Copenhaver/Bell's notion for directed verdict was
based on Garcia's failure to establish pretext, and not subject
matter jurisdiction. The Magistrate Judge did not rule on the two
notions, but stated he would "make a ruling before the matter is
presented to the jury." Copenhaver/Bell then presented its case.
Once it concluded its case in chief, Copenhaver/Bell reasserted the
notion for directed verdict and notion to dismss on the sane
grounds raised previously.

Prior to submtting the case to the jury, the Magi strate Judge
issued a ruling from the bench dism ssing the case for |ack of
subj ect matter jurisdiction. The Magistrate Judge determ ned t hat
t he approxi mately thirty emergency physici ans having contracts with
Copenhaver/Bell were independent contractors and therefore could
not be included in the total nunber of "enployees" enployed by
Copenhaver/Bell. [|f the energency physicians were not "enpl oyees, "
Copenhaver/Bell was not an "enployer"” since it did not enploy the
requisite twenty or nore enployees required by ADEA. * The court,
therefore reasoned that it |acked subject matter jurisdiction and
di sm ssed the case.

Following the trial, the Magistrate Judge issued a witten

“The parties agreed that if the physicians are considered
i ndependent contractors, Copenhaver/Bell does not enploy twenty
or nore enployees and is not an "enpl oyer."



order on Copenhaver/Bell's two notice pl eadi ngs suggesting | ack of
subject matter jurisdiction. In the order, the court stated,
"having proceeded forward with the jury trial in this cause and
havi ng t aken evi dence on the i ssue of subject matter jurisdiction,
as franmed by the Defendant, and ... for reasons nore fully stated
on the trial record, Thursday, June 29, 1995, the court finds that
t he Defendant does not enploy the necessary twenty (20) or nore
enpl oyees and thus, the <court is wthout subject matter
jurisdiction under the Age Discrimnation [in] Enploynment Act (29
US C 8§ 621 et seq.)."
1. DI RECTED VERDI CT OR MOTI ON TO DI SM SS?

Before determning the applicable standard the Magistrate
Judge shoul d have enpl oyed, we nust deci de the basis upon which the
Magi strate Judge ruled; i.e., did he treat the notices as notions
to dismss under 12(b)(1), after hearing the evidence, or did he
grant a notion for directed verdict. On appeal, Garcia contends
the Magi strate Judge granted a directed verdict.

From the record before us and after reading the Magistrate
Judge's order disposing of the "notices,"” it appears that the
procedural posture set forth in the Mgistrate Judge's order is
nore accurately described as a ruling on a notion to dismss,
instead of on a motion for directed verdict. It seenms the
Magi strate Judge, during the <course of the jury trial,
si mul t aneously conducted an evidentiary hearing on the issue of
subject matter jurisdiction. After hearing both sides present
evidence on the issue, the Magistrate Judge concluded it was

without jurisdiction to hear the case. In addition,



Copenhaver/Bell's notion for directed verdi ct was based on Garcia's
absence of establishing pretext, and not on the district court's
lack of jurisdiction. Neither in his ruling fromthe bench nor in
his witten order disposing of the notices does the Magistrate
Judge nention pretext. Rather, the substance of his two related
rulings was subject matter jurisdiction. The | anguage contained in
the witten order is clear. The Mgistrate Judge dism ssed the
case for lack of subject matter jurisdiction. Thus, in essence,
t he Magi strate Judge treated Copenhaver/Bell's "notices" as notions
to dismss for | ack of subject matter jurisdiction pursuant to Rule
12(b) (1) of the Federal Rules of Cvil Procedure. As such, we wll
eval uate the case in light of the standards governing Fed.R G v. P.
12(b) (1) notions.
I11. STANDARD FOR RULE 12(B)(1)
MOTI ON TO DI SM SS

We begin by observing that it is extrenely difficult to
dismss a claimfor |ack of subject matter jurisdiction. Sinmanonok
v. Simanonok, 787 F.2d 1517, 1519 (11th G r.1986). Attacks on
subj ect matter jurisdiction under Fed. R Cv.P. 12(b)(1) cone in two
forns: "facial attacks" and "factual attacks." Law ence .
Dunbar, 919 F.2d 1525, 1528-29 (11th Cr.1990). Facial attacks on
the conplaint "require[ ] the court nerely to | ook and see if [the]
plaintiff has sufficiently alleged a basis of subject matter
jurisdiction, and the allegations in his conplaint are taken as
true for the purposes of the notion." Lawence v. Dunbar, 919 F. 2d
1525, 1529 (11th Cir.1990) (quoting Menchaca v. Chrysler Credit
Corp., 613 F.2d 507, 511 (5th G r.1980), cert. denied, 449 U S.



953, 101 S.C. 358, 66 L.Ed.2d 217 (1980)) (citing Mrtensen v.
First Fed. Sav. & Loan Ass'n, 549 F.2d 884, 891 (3d G r.1977)). "
"Factual attacks', on the other hand, challenge "the existence of
subj ect matter jurisdictionin fact, irrespective of the pleadings,
and matters outside the pleadings, such as testinony and
affidavits, are considered.' " Id.
The present case involves a factual attack, and not a faci al
att ack. On a factual attack of subject matter jurisdiction, a
court's power to make findings of facts and to wei gh the evidence
depends on whether the factual attack on jurisdiction also
inplicates the nerits of plaintiff's cause of action. Law ence,
919 F.2d at 1529. |If the facts necessary to sustain jurisdiction
do not inplicate the nerits of plaintiff's cause of action, then:
[T]he trial court may proceed as it never could under
12(b)(6) or Fed.R Cv.P. 56. Because at issue in a factual
12(b) (1) notion is the trial court's jurisdiction—+ts very
power to hear the case—there is substantial authority that the
trial court is free to weigh the evidence and satisfy itself
as to the existence of its power to hear the case. |In short,
no presunptive truthfulness attaches to plaintiff's
al I egations, and the exi stence of disputed material facts wll
not preclude the trial court fromevaluating for itself the
merits of jurisdictional clains.
Lawr ence, 919 F.2d at 1529 (quoting Mortensen v. First Fed. Sav. &
Loan Ass'n, 549 F.2d 884, 891 (3d G r.1977)).

On the other hand, if an attack on subject matter
jurisdiction also inplicates an el enent of the cause of action
t hen:

[ T] he proper course of action for the district court
is to find that jurisdiction exists and deal wth the
objection as a direct attack on the nerits of the plaintiff's
case.... Judicial econony is best pronoted when the existence
of a federal right is directly reached and, where no claimis

found to exist, the case is dismssed on the nerits. Thi s
refusal to treat indirect attacks on the nerits as Rule



12(b) (1) notions provides, noreover, a greater |evel of
protectionto the plaintiff whointruthis facing a chall enge
to the validity of his claim the defendant is forced to

proceed under Rule 12(b)(6) ... or Rule 56 ... both of which
pl ace  great restrictions on the district court's
di scretion. ... [A]s a general rule a claim cannot be

di sm ssed for |ack of subject matter jurisdiction because of

t he absence of a federal cause of action. The exceptions to

this rule are narromy drawn, and are intended to allow

jurisdictional dismissals only in those cases where the

federal claimis clearly immterial or insubstantial.
Wl lianmson v. Tucker, 645 F.2d 404, 415-16 (5th Cr.1981), cert.
denied, 454 U S. 897, 102 S.C. 396, 70 L.Ed.2d 212 (1981). Wth
these principles in mnd, we will next address whether being an
"enpl oyer” inplicates an el enment of a cause of action under ADEA
In our case, the Magistrate Judge believing that question did not
inplicate the nerits, weighed the evidence and concluded it was
W t hout subject matter jurisdiction to entertain the case. Should
we find that being an "enployer"” does not inplicate the el enents,
then the Magi strate Judge was correct in weighing the evidence and
determining that it was without jurisdiction to hear the case
pursuant to Rule 12(b)(1). If, however, the question of whether or
not the defendant is an "enployer"” as defined in the Act does
inplicate the elenments of the plaintiff's claim then the
Magi strate Judge is forced to proceed under Rule 12(b)(6) or Rule
56, unless Garcia's case is "clearly immterial or insubstantial."
I d.

| V. ELEMENT OF AN ADEA CLAI M?

A. "Enpl oyer"

Copenhaver/Bel |l asserts that it is not an "enpl oyer” as that

termis defined by ADEA, because it does not enploy "twenty or nore

enpl oyees.” Rather, Copenhaver/Bell contends that the majority of



its "enployees" are independent contractors. Copenhaver / Bel
further argues that determning if it is an "enployer” is solely a
jurisdictional question (and not an element of the claim that
shoul d be deci ded by the judge pursuant to the standards connected
with a notion under Fed. R Cv.P. 12(b)(1). In support of this
position, during oral argunent before the Court and i n suppl enent al
filings, counsel for Copenhaver/Bell cited several non-binding
cases. Neither party directed this Court to binding precedent
addr essi ng whet her establishing the defendant as an "enpl oyer"” is
a necessary elenent to prove an ADEA claim The issue seens to be
one of first inpression in this Crcuit.?

The Ninth GCrcuit has stated that "the question of
jurisdiction and the nerits of an action wll be considered

intertwined where ... "a statute provides the basis for both the

®The cl osest case we were able to |ocate addressing the
issue is Fike v. &old Kist, Inc., 514 F. Supp. 722 (N.D. Al a.)
aff'd, 664 F.2d 295 (11th G r.1981). The Eleventh Crcuit's
affirmance is referenced in "Decisions wthout Published
Opinions." Eleventh Crcuit Rule 36-2 entitled "Unpublished
Opi nions" states in part that "[u] npublished opinions are not
consi dered bi nding, precedent."” Accordingly, we are not bound by
Fi ke.

In Fike, female-plaintiffs filed suit agai nst
defendants alleging violations of Title VII when they were
term nat ed because of their pregnancies. Fike, 514 F. Supp.
at 723. A defendant noved to dism ss the conplaints
pursuant to Rule 12(b)(1), arguing that it did not neet the
statutory definition of "enployer"” because it did not enploy

fifteen or nore enployees. 1d. The district court, after
maki ng findings of fact, granted defendant's notion to
di sm ss based on | ack of subject matter jurisdiction. Id.

at 723-28. Based on this case, it appears the El eventh
Crcuit affirmed a district court's order that found whet her
or not a defendant is an "enployer” in a Title VII case is
an issue that can be factually resolved by a judge pursuant
to Rule 12(b)(1). However, we also note that at the tine of
this decision Title VII cases were tried non-jury.



subject matter jurisdiction of the federal court and the
plaintiff's substantive claimfor relief." " Sun Valley Gasoli ne,
Inc. v. Ernst Enterprises, 1Inc., 711 F.2d 138, 139-40 (9th
Cir.1983) (quoting Tinberlane Lunber Co. v. Bank of Anerica, 549
F.2d 597, 602 (9th G r.1976)). Thus, initially we wll turn to
ADEA to see if the statute provides the basis for both subject
matter jurisdiction and the plaintiff's substantive claim for
relief.®

Congr ess passed ADEA in 1967 to protect ol der workers agai nst
discrimnation in the workplace. E E. OC v. Chrysler Corp., 759
F.2d 1523, 1524 (11th G r.1985). More specifically, the portion of
the statute that provides the substantive relief states in part:

(a) Enpl oyer practices
It shall be unlawful for an enpl oyer—
(1) to fail or refuse to hire or to discharge any

i ndi vi dual or otherw se discrimnate agai nst any i ndividual

with respect to his conpensation, termnms, conditions, or

privileges of enploynent, because of such individual's age;
29 U S.C. 8 623(a)(1). Inits definitions' section, ADEA defines
"enployer"™ in part as "a person engaged in an industry affecting

commerce who has twenty or nore enpl oyees for each working day in

each of twenty or nore cal endar weeks in the current or preceding

®The parties do not dispute that ADEA' s "enpl oyer" and
"enpl oyee" provide a basis for subject matter jurisdiction.
| ndeed, we agree with the parties that "enpl oyer"” and "enpl oyee"
provi de a basis for subject matter jurisdiction. For exanple, if
fromthe face of plaintiff's conplaint it is apparent that
def endant - enpl oyer does not enpl oy nore than twenty enpl oyees,
then a court could dismss an ADEA claimfor |ack of subject
matter jurisdiction, as ADEA only applies to enployers who enpl oy
"twenty or nore enployees.” Accordingly, because the parties
agree "enployer” is jurisdictional, we only need to consider if
ADEA' s "enpl oyer” and "enpl oyee" al so provide a basis for
plaintiff's substantive claimfor relief.



calendar year:...." 29 U S C § 630(b), and "enployee" as "an
i ndi vi dual enpl oyed by any enployer...." 29 U S.C. 8§ 630(f). The
section provides no further guidance as to the scope of the
"enpl oyee” term Daughtrey v. Honeywell, Inc., 3 F.3d 1488, 1495
(11th Cir.1993).

From the plain |anguage of the statute, it appears the
el enents of an ADEA clai munder 8 623(a)(1l) can be summarized as
follow, a plaintiff nust prove: 1) an enployer, 2) failed or
refused to hire or to discharge, 3) any individual, 4) with respect
to his conpensation, ternms, conditions, or privileges of
enpl oynment, 5) because of such individual's age. Stated sinply, it
seens a plaintiff can only recover if he is able to prove an
"enpl oyer™ discrimnated against himher on the basis of age. In
order to deternmine if a defendant qualifies as an "enpl oyer" and,
consequent |y, whether ADEA will even apply, we nust turn to ADEA' s
definitions' section.

In other words, it seens the section of ADEA that provides the
substantive relief, 8§ 623, is intertwined and dependent on the
section of ADEA that defines the scope of the act, § 630. An
anal ysis of the two sections is circular as the two sections are
dependent on one anot her. For a plaintiff to recover under the
act, plaintiff nust prove as part of his claimthat an "enpl oyer"
di scrimnated against hinfher. To prove that a defendant is an
"enpl oyer," a plaintiff nust satisfy the definition of "enployer"
set forth in 8§ 630(b).

In reaching this analysis, we draw conparisons to securities

cases, in which this Court has "specifically held that the



definition of the term"security' in the context of a suit based on
the federal securities laws may reach the nerits of the case and
thereby limt the court's discretion to dismss for |ack of subject
matter jurisdiction.” WIIianmson v. Tucker, 645 F. 2d 404, 416 (5th
Cr.1981), cert. denied, 454 U S. 897, 102 S.C. 396, 70 L.Ed.2d
212 (1981); See also Bell v. Health-Mr, Inc., 549 F.2d 342 (5th
Cir.1977); Hilgeman v. National Ins. Co. of Anerica, 547 F.2d 298
(5th Gir.1977).

For exanple, in WIlianson, plaintiffs, investors in "joint
venture interests,” filed suit pursuant to the Securities Act of
1933 and the Securities Exchange Act of 1934 ("the Acts"), alleging
that the "joint venture interests" were securities within the
meani ng of the Acts. The district court dismssed the case for
| ack of subject matter jurisdiction finding that the "joint venture
interests" were not securities. The Fifth Crcuit reversed. In
doing so, it stated, "[i]n this case it is clear that the
jurisdictional issue reaches the nerits of the plaintiffs' case;
if the joint venture interests and notes are not securities, there
is not only no federal jurisdiction to hear the case but also no
federal cause of action on the stated facts.” WIIianson, 645 F. 2d
at 416. Since the Court found the issues intertw ned, the district
court's dismssal for lack of subject matter jurisdiction was
proper only if plaintiffs' claimwas immaterial or insubstantial.
I d.

In order to determne if the "joint venture interests" were
securities covered by the Acts, the parties and the district court

| ooked to the Acts' definitions of "security" and the Suprene



Court's analysis of securities in Securities & Exchange Comm ssi on
v. WJ. Howey Co., 328 U S 293, 66 S.C. 1100, 90 L.Ed. 1244
(1946) . Simlarly, in this case, in order to determne if
"enpl oyers” and "enpl oyees" are covered by ADEA, we | ook to ADEA' s
definitions of the ternms and case law interpreting the terns. As
the Court found in WIlIlianmson, "if [Copenhaver/Bell is not an
"enployer,'] there is not only no federal jurisdiction to hear the
case but also no federal cause of action on the stated facts."
Wl liamson, 645 F.2d at 416.

Al though WIllianmson is helpful in arriving at the concl usion
t hat whether or not one is an "enployer” is an el enent of an ADEA
claim we are not sure our discussion can end here. As stated
earlier, the significance in determning whether being an
"enployer” is an elenent of an ADEA claim is deciding which
standard a judge should apply—Rule 12(b)(1) or Rule 12(b)(6).
Under Rule 12(b)(6), a plaintiff is nore likely to withstand a
notion to dismss and the case is nore likely to be decided on the
nmerits by the fact finder. Thus, the ultimte concl usion reached
by our holding that whether or not one is an "enployer" is an
el ement of an ADEA claim is the belief that the jury, rather than
t he judge, shoul d deci de the di sputed question. In support of this
belief, we draw analogies fromTitle VII cases and crim nal cases
within the Eleventh Circuit.’

In interpreting ADEA' s definition of "enployer,"” Title VII

‘See al so Marine Coatings of Al abama, Inc. v. United States,
792 F.2d 1565, 1566-67 (11th Cir.1986), rev'd on other grounds,
932 F.2d 1370 (11th G r.1991) (Admralty case where this Grcuit
found that the governnent's jurisdictional attack under the
statute was also an attack on the nerits.).



cases are helpful. 1In addition, nost of the cases interpreting the
definition of "enployer” are found in Title VII cases. The only
notable difference between the two statutes' definitions of
"enployer” is the nunber of "enployees" each statute requires.
Title VII requires fifteen or nore enpl oyees, while ADEA requires
twenty or nore. At a mninum Title VII cases interpreting the
definition of "enployer" are helpful. As the First Crcuit has
st at ed:

As t he substantive provisions of the ADEA were derived in
haeca verba from Title VII, (citation omtted), as was the
statutory definition of "enployer,”™ (which relates to the
scope of the |l aw s substantive provisions), we may | ook to the
constructions of the terminthe Title VII (and thus the NLRA)
context for guidance. (citations omtted).

Ri vas v. Federaci on de Asoci aci ones Pecuarias de Puerto Rico, 929
F.2d 814, 820 n. 15 (1st G r.1991). Because there is no rea
difference (other than nunerical) between the definitions in the
two statutes, we turn to Title VIl cases for guidance.

In Virgo v. Riviera Beach Associates, Ltd, 30 F.3d 1350 (11th
Cr.1994), plaintiff filed suit agai nst several defendants all eging
sexual harassnment in violation of Title VII and several pendent
state law clainms. At the tinme the alleged harassnment took pl ace,
Title VII did not pernmit trials by jury.® Accordingly, the judge
acted as the fact finder and found that one of the defendants was

subject to Title VII liability, despite its contention it did not

jointly enploy fifteen or nore enployees w th another defendant.

8 The Civil Rights Act of 1991, which becane effective
Novenber 21, 1991, liberalized Title VII by creating a right to
trial by jury. Goodgane v. Anerican Cast lIron Pipe Co., 75 F.3d
1516, 1518 (11th Cr.), reh'g denied and reh'g en banc deni ed, 86
F.3d 1172 (1996).



The Eleventh Circuit agreed with the district court's findings of
fact and affirned.

A simlar issue has arisen in crimnal cases in which this
Court has held that where the jurisdictional elenment is a materi al
el enent of the crime, the jurisdictional issue should be decided by
the jury and not the judge. United States v. Medina, 90 F. 3d 459,
463-64 (11th G r.1996); United States v. Ayarza-Garcia, 819 F. 2d
1043, 1048 (11th Cr.), cert. denied, 484 U S. 969, 108 S. C. 465,
98 L.Ed.2d 404 (1987). For exanple in Mdina, defendants allege
the district court erred by deciding as a matter of law that its
vessel was subject to the jurisdiction of the United States. On
appeal, defendants argued that jurisdiction under 46 U S.C. 8§
1903(a) was al so an el enent of the of fense and shoul d be deci ded by
a jury. The Eleventh Circuit agreed and vacated the district
court's order. The Court held that where the jurisdictional
requirenment is also a substantive element of the crinme, the
jurisdictional issue should be determned at trial by the fact
finder. Medina, 90 F.3d at 463-64.

We believe these cases are persuasive in holding that the
guestion of whether or not a defendant is an "enployer"” is a
substantive elenent of an ADEA claim and intertwined with the
guestion of jurisdiction. That being the case, the resolution of
t he questi on nust be made by the fact finder deciding the nerits of
the claim

Finally, the nobst convincing argunment that the question of
"enpl oyer” status is an elenent of an ADEA claimis the factua

situation of the instant case, where both the "enployer" and



"enpl oyee" issues are synonynous. In order to determ ne whether
Copenhaver/Bell is an "enpl oyer," pursuant to ADEA, the Magi strate
Judge also indirectly decided that Garcia was not an "enpl oyee" but
an i ndependent contractor. \Wen the Magistrate Judge ruled the
other subcontracted energency physicians were independent
contractors and Copenhaver/Bell|l therefore did not enploy "twenty or
nore enpl oyees,” the Magistrate Judge also inplicitly found that
Garcia was not an "enployee," but an independent contractor.?
Should we determ ne that being an "enployee"” in this case is an
el enent of an ADEA claim the Magistrate Judge would seem to be
precl uded fromresol ving questions of fact on the "enpl oyer" issue.

Stated differently, if the Mgistrate Judge were precluded
fromconducting an evidentiary hearing to determne that Garcia is
an "enployee,” then it would seem that the Mgistrate Judge al so

woul d be equal |y precluded fromconcl udi ng that Copenhaver/Bell is

an "enpl oyer." To allow the Magistrate Judge to decide the

G ven the particular facts in this case, the "enployer" and
"enpl oyee" issues are intertwined. This is so, because ADEA' s
definitions of "enployer" and "enpl oyee" overlap. ADEA s
definition of "enployer” contains the follow ng provision "twenty
or nore enpl oyees."” (enphasis added). Thus, in sonme instances,
in order to determ ne whether an "enpl oyer" enploys "twenty or
nor e enpl oyees, "™ one nust | ook at ADEA s definition of
"enpl oyee."” Conversely, the issues will not be intertwined in a
case where it is undisputed that defendant-enployer enploys
"twenty or nore enployees,"” thus satisfying the jurisdictional
"enpl oyer™ requirenment under ADEA.

For instance, in a case where there is a dispute as to
whet her a certain individual plaintiff, hired by the
def endant - enpl oyer is an "enpl oyee" rather than an
i ndependent contractor and thus able to assert a clai munder
ADEA, but no dispute as to the status of the
def endant - enpl oyer, the issues wll not be intertwi ned. See
Daughtrey v. Honeywell, Inc., 3 F.3d 1488, 1495 n. 13 (11th
Cr.1993) ("The ADEA does not provide relief for
di scrim nati on agai nst an i ndependent contractor.").



"enpl oyer" issue, is to allowthe judge (and not the jury) to al so
indirectly decide the "enpl oyee" issue. O course, this argunent
isonly applicable if we determ ne that "enpl oyee" is an el ement of
an ADEA cl aim
B. "Enpl oyee”

We begin by noting that other circuits cases have found that
whether a plaintiff is an "enployee"” is both jurisdictional and an
element of a claim The Tenth Circuit has found that whether a
plaintiff qualifies as an "enployee" wunder ADEA is both a
jurisdictional question and an elenment of the claim \Weeler v.
Hur dman, 825 F.2d 257, 259 (10th Gr.), cert. denied, 484 U S. 986,
108 S.¢¢. 503, 98 L.Ed.2d 501 (1987) ("we find that the
determ nation of whether [plaintiff] qualifies as an enpl oyee under
the federal discrimnation statutes is both a jurisdictional
guestion and an aspect of the substantive claim in her
di scrim nation action.").

Once again, Title VII cases are helpful in nmaking the
determ nati on of whether an "enpl oyee" is an el enent of a cause of
action. Both Title VII and ADEA s definitions of "enpl oyee" are
virtually identical. Ina Title VII case, the Fifth Grcuit found
that the determ nation of "enployee" status was intertwined with
the nerits of the Title VIl claim dark v. Tarrant County, Texas,
798 F.2d 736, 742 (5th Cir.), reh'g denied, 802 F.2d 455 (1986).

In Clark, plaintiffs, female probation officers, sued the
county and the probation departnent alleging sex discrimnation in
pay and pronotion. The probation departnent noved to dism ss for

lack of subject matter jurisdiction, claimng plaintiffs were



personal staff of county officials and thus | acked standing.' The
district court agreed and dism ssed the case for |ack of subject
matter jurisdiction. The Fifth Crcuit reversed the dism ssal
The Court of Appeals found that the application of the persona
staff exenption and the question of enployee status provided the
basis for both jurisdiction and a cause of action under Title VII
and thus nust be resolved by the fact finder for the nerits
di sposition.

In a case somewhat simlar to Cark, the Eleventh Crcuit
found that an assistant state attorney position was not an
"enpl oyee" covered by ADEA and dism ssed the case. EEOC v.
Reno, 758 F.2d 581 (11th G r.1985). 1In Reno, plaintiff filed suit
agai nst defendant Janet Reno, the then state attorney for Dade
County, alleging age discrimnation under ADEA when Reno refused to
hire him Defendant, relying on Florida state statutes, noved to
di sm ss the conpl aint arguing plaintiff was exenpted fromthe Act's
coverage by virtue of the personal staff exenption provided in
ADEA' s definition of "enployee.” The district court dism ssed the
case, concluding "that defendant Reno does not enploy any
"enpl oyees' within the neaning of the Act, and that therefore the
court lacked jurisdiction to hear the case.” |d. at 583. The
El eventh Circuit affirmed the district court's dismssal of the
case.

The basis of the district court's dismssal was a notion to

“Title VI1's definition of "enployee" does not include
i ndi vidual s who are the personal staff of a person elected to
public office. See 42 U S.C. 8§ 2000e(f). ADEA contains the sane
exenption. 29 U S.C. 8§ 630(f).



di sm ss. Id. at 583 n. 6. More specifically, in the |anguage
cited fromthe district court's order, it appears the dism ssal was
based on l|ack of subject matter jurisdiction pursuant to Rule
12(b)(1). This 12(b)(1) dismssal is a "facial" dismssal. That
is, the district judge did not resol ve questions of fact, but rul ed
as a matter of law, that plaintiff was not an "enpl oyee" covered by
ADEA.
V. ANALYSI S

Having determned that the notion to dismss for |ack of
subject matter jurisdiction involved a "factual"” attack and the
determ nation of whether Copenhaver/Bell is an "enployer"™ under
ADEA provides the basis for both subject matter jurisdiction and
the substantive claim for relief, the summary judgnent standard
nmust be applied, unless plaintiff's claimwas clearly i mmaterial or

i nsubstantial .

"Whet her or not a district court will utilize the 12(b)(6)
standard or Rule 56 standard wi Il depend on whether the district
court considered matters outside the pleadings. Under 12(b)(6),
whether a plaintiff failed to state a clai mupon which relief can
be granted nust be ascertained fromthe face of the conplaint.
Once the court considers matters outside the conplaint, the
12(b)(6) notion to dism ss converts into a notion for summary
judgment. Fed.R Cv.P. 12(b)(6). 1In this case, the Mgistrate
Judge considered matters outside the pleadings, converting the
notion to dismss into one for sunmary judgnent.

Additionally, before a district court may convert a
notion to dismss into a notion for summary judgnent, it
must notify the parties and allow the parties ten days to
subm t any relevant evidence and argunents in support or
opposition to the merits. Marine Coatings of Al abama, Inc.
v. United States, 792 F.2d 1565, 1568 (11th G r.1986), rev'd
on ot her grounds, 932 F.2d 1370 (11th G r.1991). However,
as the panel noted in Marine Coatings, this Crcuit has
recogni zed an exception to the ten days notice requirenent
when the "parties are aware of the court's intent to
consider matters outside the record and have presented al
the materials and argunents they woul d have if proper notice



We do not believe, and Copenhaver/Bell does not contend, that
Garcia's claimis clearly immterial, nmade solely for the purpose
of establishing jurisdiction, nor is it insubstantial or frivol ous.
Therefore, if genuine issues of material fact exist, the notion to
di smi ss shoul d have been denied and the question presented to the
jury. The WMagi strate Judge had decided that genuine issues of
material facts did exist when it denied Copenhaver/Bell's notion
for summary judgnent. Thus, it was inproper for the Magistrate
Judge to grant the notion to dism ss.

From the record before the Court, it appears there is a
genuine issue of fact as to whether Garcia is an independent
contractor or an "enployee" and conversely then whether
Copenhaver/Bell is an "enployer."” Courts have adopted three tests
in distinguishing between an "enployee" and an independent
contractor: (1) the comon-law agency test first set forth in
Community for Creative Non-Violence v. Reid, 490 U S. 730, 109
S.C. 2166, 104 L.Ed.2d 811 (1989) and reaffirmed by the Suprene
Court in Nationwde Miut. Ins. Co. v. Darden, 503 U S. 318, 112
S.C. 1344, 117 L.Ed.2d 581 (1992); (2) an economic realities
test;* and (3) a conbination of the agency and economic realities

tests ("hybrid test"). Cobb v. Sun Papers, Inc., 673 F.2d 337

had been given...." 1d. (citing Property Managenent &
| nvestnents, Inc. v. Lewis, 752 F.2d 599, 605 (11lth
Cir.1985)).

In this case, it cannot be seriously contested that
despite a lack of notice, the parties did not nmake al
avai | abl e argunments and submt all the evidence they woul d
have if they had received proper notice.

’See e.g., Dole v. Elliott Travel & Tours Inc., 942 F.2d
962, 965 (6th Cir.1991).



340-41 (11th Gr.), cert. denied, 459 U S. 874, 103 S.C. 163, 74
L. Ed. 2d 135 (1982). This Court, in non-ADEA cases, has relied on
both the hybrid and agency tests. 1d. (Title VII case utilizing
hybrid test.); Daughtrey v. Honeywell, Inc., 3 F.3d 1488 (11lth
Cir.1993) (Under ERISA claim Court utilized comon-|aw agency
test.).

I n Daughtrey v. Honeywell, Inc., 3 F.3d 1488 (11th G r.1993)
this Court found it unnecessary to decide which test to apply to a
cl ai munder ADEA, because the Court found the central issue to both
the hybrid test and the agency test is the "hiring party's right to
control the manner and neans by which the work is acconplished."”
Daughtrey, 3 F.3d at 1495-96. Simlarly, for purposes of the ADEA
case before us, we do not need to decide which test to enploy.
Under either test, there are disputed facts concerning the anount
of control Copenhaver/Bell exerted over Garcia. For exanpl e,
Garcia testified that the nedical directors oversaw the nedica
care he provided, scheduled his shifts and paid himon an hourly
basis. Construing these facts in favor of Garcia, as we nust under
Rule 56, we cannot rule as a matter of law that Garcia is an
i ndependent contractor. Therefore, the proper ruling is to deny
Copenhaver/Bell's nmotion to dismss for lack of subject matter
jurisdiction and allow the jury to decide if Garcia is an
"enpl oyee" and if Copenhaver/Bell is an "enpl oyer."

VI . CONCLUSI ON

For the foregoing reasons, we hold on the facts of this case

t hat whether or not the defendant is an "enployer"” is an el enent of

an ADEA claim In dismssing for lack of jurisdiction, the



Magi strate Judge incorrectly resolved questions of fact in a
12(b) (1) notion. The proper procedure would have been to utilize
the standards associated with a 12(b)(6) notion or Rule 56 notion
for summary judgnent. Applying the summary judgnent standard to
the case before us, we REVERSE the Magistrate Judge's order
dismssing Garcia's conplaint for Jlack of subject matter

jurisdiction and REMAND the case for a jury trial.



