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Jan. 23, 1996
Appeal from the United States District Court for the Mddle
District of Florida. (No. 93-1060-ClI V-T-23B), Steven D. Merryday,
Judge.

Bef ore TJOFLAT, Chief Judge, HATCHETT, Circuit Judge, and JOHNSON,
Senior Circuit Judge.

PER CURI AM

Tanpa Maritime  Association-International Longshorenen's
Associ ation Pension Plan and Trust ("Appellant”) appeals the
district court's grant of summary judgnment in favor of Tanpa Bay
International Termnals ("Appellee"). Appel l ant asserted in a
letter to Appellee, dated May 28, 1993, that Appellee was an
enpl oyer subject to withdrawal liability under Section 3(5) of the
Enpl oyee Retirenment Inconme Security Act of 1974 ("ERISA"), 29
U S. C A 88 1001-1461 (West 1985 & Supp. 1995), and demanded paynent
of such wthdrawal liability. Appellee filed an action seeking
declaratory judgnent that it was not subject to wthdrawal
l[iability on grounds that it was not an "enployer” wthin the
meani ng of ERI SA as anended by the Milti-Enployer Pension Plan
Amendnents Act ("MPPAA"), 29 U S.C.A 88 1381-1453 (West 1985 &



Supp. 1995). Appel l ant answered and counterclainmed to collect
Appel lee's alleged withdrawal liability. Both sides noved for
summary judgnent, and the district court granted summary judgnment
in favor of Appellee.

This appeal presents a straightforward question of |aw
whet her Appellee is an "enpl oyer” for purposes of ERI SA, as anended
by the MPPAA, even though Appellee is not contractually obligated
to contribute to Appell ant.

Appel | ant argues essentially that because Appel | ee bears sone
of the hallmarks of a common |aw "enpl oyer," Appellee should be
considered an "enployer"™ under the MPPAA The definition of
"enpl oyer," however, is a matter of federal |aw See Carriers
Cont ai ners Council v. Mbile S.S. Ass'n, 896 F.2d 1330, 1343 (11lth
Cir.1990). 1In Carriers Containers, this Court adopted the
"contributing obligor"” test for determ ning whether an entity i s an
"enpl oyer" under the MPPAA. A "contributing obligor” is one who is
"obligated to contribute to a plan for the benefit of a plan's
participants.” Id.

We are persuaded by the Eighth Crcuit's application of the
"contributing obligor"” test under circunstances nearly identical to
this case. See Seaway Port Authority of Duluth v. Dul uth-Superior
LA Marine Ass'n Restated Pension Plan, 920 F.2d 503 (8th
Cr.1990). |InSeaway, the Eighth Crcuit held that a party nust be
contractual |y bound to nake pension contributions in order to be an
"enpl oyer” under MPPAA. Id. at 509. W believe that this is the
best reading of Carriers Containers and is consistent with the

treatnment that other Circuits have given to withdrawal liability



under ERI SA as anended by MPPAA.
Accordingly, we conclude that this appeal is without nerit.

AFFI RVED.



