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Bef ore HATCHETT, Chief Judge, ANDERSON, Circuit Judge, and WOOD,
Senior Circuit Judge.

ANDERSQN, Circuit Judge:

Def endant - appel | ant Andrea A. Ruff appeal s the judgnent of the
district court, on sunmary judgnent, in favor of plaintiff-appellee
the United States of Anerica in the anbunt of $20, 000, arising from
Ruff's failure to honor an Internal Revenue Service ("IRS") | evy on
property or rights to property of a delinquent taxpayer in her
possessi on. United States v. Andrea A Ruff, 179 B.R 967
(M D. Fla. 1995). Because we find that judgnment was properly awar ded
to the government, we affirm

| . STATEMENT OF THE CASE
A. Facts!'

The facts in this case are not in dispute. At all tinmes

"Honor abl e Harlington Wod, Senior U.S. Circuit Judge,
Seventh Circuit, sitting by designation.

'Qur statement of the facts is taken in |arge nmeasure
(verbatimin considerable part) fromthe district court's
excel I ent opi ni on.



relevant to this controversy, Ruff served as the Chapter 7 Trustee
in the bankruptcy case In re Central M crographic Corporation d/b/a
Hospi tal Cooperative Association, case no. 88-2577-BKC-6S7, filed
in the United States Bankruptcy Court for the Mddle District of
Florida. During the pendency of the bankruptcy case, Harold Gene
Artrip approached Ruff and infornmed her that he had a prospective
buyer for the debtor's assets. On February 24, 1989, Ruff filed an
application with the bankruptcy court to enploy Artrip as a
busi ness broker for the bankruptcy estate, under which he would
receive a 10% conmission to be shared by Artrip and two other
brokers previously enployed by the estate. On March 2, 1989, the
bankruptcy court entered an order granting that application. The
order stated that the conm ssion would be paid "only if his
prospect is the successful buyer of the debtor's business, in which
case any awarded broker comm ssion would be shared equal ly" wth
the two other brokers. The order also stated that paynent of the
conmmi ssi on was subject to final approval by the bankruptcy court.

On April 17 and 18, 1989, Ruff, on behalf of the bankruptcy
estate, entered into an Agreenent of Sal e and Purchase of Real and
Personal Property with the prospective purchasers identified by
Artrip. The agreenent was signed by Ruff, as trustee for the
estate, by the purchasers, and by NCNB National Bank of Florida,
which held liens on the debtor's assets. The property thus sold
was that property for which Ruff had enployed Artrip as a busi ness
br oker . On April 26, 1989, Artrip filed an Application for
Al | owance of Broker's Fee for Broker for the Trustee. The parties

agree that at the time he filed this application, Artrip had



conpleted all of the services for which he was hired pursuant to
t he bankruptcy court's March 2 order. Artrip sought $20, 000, which
represented one-third of the broker's fee derived fromthe sal e of
t he bankruptcy estate's assets, consistent with the March 2 order.
He noted in the application that if the sale to his prospects were
not consummat ed, he was not entitled to the comm ssion. On May 24,
1989, the bankruptcy court authorized the sale contenpl ated by the
April 17 and 18 agreenent. The closing of that sale occurred on
June 16, 1989.

On July 13, 1989, the bankruptcy court entered a Notice of
Hearing, setting August 3, 1989, as the date for the hearing on
Artrip's fee application. Ruff received this notice before July
27, 1989. Prior to the events discussed above, the I RS assessed a
federal tax liability against Artrip, pursuant to 26 U.S.C. § 6672.
On July 27, 1989, the IRS served on Ruff a Notice of Levy for
Artrip's outstanding tax liabilities, which the Service indicated
exceeded $230, 000. The |evy sought,

[a]l| property, rights to property, noney, credits, and bank

deposits nowin your possessi on and bel onging to this taxpayer

(or for which you are obligated), and all noney or obligations

you owe this taxpayer...
Ruff indicated on the reverse of the Notice of Levy that she held
no funds due Artrip. In response to the question on that sane form
aski ng when Ruff woul d next owe Artrip noney, Ruff wote "unknown."
On the day that Ruff received the Notice of Levy, she possessed, as
Trustee in the Central M crographics case, funds sufficient to pay
Artrip's conm ssion.

On August 10, 1989, the bankruptcy court entered an order

granting Artrip's application for fees in the anount of $20, 000,



t hus aut horizing paynment thereof. On August 11, Ruff, acting as
Trustee for the bankruptcy estate, executed a check payable to
Artrip in the amount of $20,000 for his share of the conm ssion
derived fromthe sale of the assets of Central M crographics.
B. Issue on appeal

26 U.S.C. 8 6332(a) requires that "any person i n possessi on of
(or obligated with respect to) property or rights to property
subject to | evy upon which a | evy has been nmade shall, upon denmand
of the Secretary, surrender such property or rights to property"” to
the Secretary. 26 U.S.C. 8 6332(d) (1) provides that any person who
fails to surrender property subject to levy shall be held
personally liable for the value of the property not surrendered.
The sole issue in this case is whether Ruff was "in possession of
(or obligated with respect to) property or rights to property
subject to levy,"” neaning in this case any property or rights to
property belonging to Artrip, at the tinme she received the Notice
of Levy fromthe IRS on July 27, 1989.

[1. ANALYSI S

A. Standard of review

We review the district court's grant of summary judgnent de
novo, Hutton v. Strickland, 919 F.2d 1531, 1536 (11th Cir.1990),
viewing the facts in the light nost favorable to the non-novant.
N.A ACP. v. Hunt, 891 F.2d 1555, 1559-60 (11th G r.1990).
B. Discussion

The IRS is enpowered to levy on the property or rights to
property of a delinquent taxpayer in the hands of a third party

pursuant to 26 US C 8§ 6331(a). The levy itself does not



determ ne whether the governnment's claimis superior to those of
other claimants. Instead, the | evy power is designed to enabl e the
governnent "pronptly to secure its revenues" while conpeting clains
are resolved. United States v. National Bank of Commerce, 472 U.S.
713, 721, 728, 105 S. . 2919, 2924, 2928, 86 L.Ed.2d 565 (1985).
Upon receipt of a notice of levy, such third parties are required
to surrender that property tothe IRS. 26 US. C. 8§ 6332(a). The
notice of levy "gives the IRSthe right to all property | evied upon

and creates a custodi al rel ati onshi p between the person hol di ng
the property and the IRS so that the property comes into
constructive possession of the Governnent." Nat i onal Bank of
Commerce, 472 U.S. at 720, 105 S.Ct. at 2924. Those individuals
who fail to honor the Service's levy incur liability to the
governnment equal to the full value of the property not surrendered.
26 U S.C 8 6332(d)(1); United States v. Metropolitan Life Ins.,
874 F.2d 1497, 1499 (11th Cir.1989).

A third party may raise only tw defenses to excuse its
failure to surrender |evied property to the governnent. First, it
can show that it was not, pursuant to the language in 26 U. S.C. 8§
6332(a), "in possession of" any of the delinquent taxpayer's
property or rights to property at the tine that it received the
notice of levy. National Bank of Comrerce, 472 U.S. at 722, 105
S.C. at 2925; Metropolitan Life, 874 F.2d at 1499. Second, it
can show that when it received the notice of |levy, the property in
guestion was subject to attachnment or execution under judicial
process. National Bank of Commerce, 472 U S. at 722, 105 S.Ct. at
2925; Metropolitan Life, 874 F.2d at 1499. Ruff raises only the



first of these defenses.
Ruff argues that she was not "in possession of" any of
Artrip's property or rights to property on July 27, 1989, the day
on whi ch she received the Notice of Levy. In order to determ ne if
Ruff was in possession of Artrip's property, specifically the
$20, 000 commi ssion he eventual |y received as conpensation for his
services as a business broker in the Central M crographics sale, we
enpl oy a two-step anal ysis.
A court assessing a |levy on a taxpayer's intangible interest
in property held by third parties nust determine first the
nature of the taxpayer's interest in the property. Thisis a
guestion of state law.... Once the court has determ ned t hat
a delinquent taxpayer has rights to property, federal |aw
det ermi nes whet her the custodi an of the property is obligated
to surrender the property to the IRS

Metropolitan Life, 874 F.2d at 1500 (citing National Bank of

Commerce, 472 U S. at 724 n. 8, 105 S.C. at 2926 n. 8).

1. Artrip's right to property under Florida | aw

Under Florida law, a property has been sold, for the purpose
of establishing entitlement to a comm ssion, once the purchaser
executes a binding contract to purchase the property at issue
Hagans Co. v. Manla, 534 So.2d 750, 751 (Fla. 3d DCA 1988).
However, the broker and the party responsible for paynent of the
conmmi ssion may record in the broker's conmm ssion agreenent express
conditions precedent to the broker's entitlenment to that
conmi ssion, and these conditions nust be net before the broker is
legally entitled to paynent. 1d. at 751-52; Harding Realty, Inc.
v. Turnberry Towers Corp., 436 So.2d 983, 984 (Fla. 3d DCA 1983).

Significantly, there is a distinction under Florida | aw between a

condition precedent to the entitlement to a conmssion and a



condition precedent to the paynent of a conm ssion. See Harding
Realty, 436 So.2d at 984 (broker was not entitled to conm ssion
because comm ssi on agreenment "expresse[d] that entitlenment to the
conmmi ssi on, as opposed to just paynent of the comm ssion, [was] to
occur at closing," and cl osing never occurred).

On April 17 and 18, 1989, Ruff, on behalf of the bankruptcy
estate, entered into a binding contract of sale for the assets of
the estate to the prospect identified by Artrip. The sale was
approved by the bankruptcy court, and was consunmmated. However,
Ruf f argues that Artrip's appoi ntnment by the bankruptcy court as a
busi ness broker and the conm ssion agreenent were subject to an
express condition precedent to his entitlenent to the conm ssion.
That order states:

[A] fee will only be paid upon application, general notice and
approval of the Bankruptcy Court.

I'n re Central M crogr aphi c Cor p., No. 88-2577- BKC- 6S7
(Bankr. M D. Fla. March 2, 1989) (Order appointing Artrip business
broker). Ruff argues that Artrip was not entitled to those fees
until the bankruptcy court gave its final approval, which occurred
on August 10, 1989.

As noted above, there is a difference under Florida |aw
between entitlenent to a comm ssion and paynent of a comm ssion.
The broker in Harding Realty was denied his comm ssi on because the
conmmi ssi on agreenent specifically stated that entitlenent to the
conmm ssi on woul d occur at closing, and the buyers never closed on
the properties. Harding Realty, 436 So.2d at 984. |In this case,
Artrip's conm ssion was agreed upon and approved on March 2, 1989,

by the bankruptcy court. Under that order, Artrip was entitled to



the comm ssion if his prospect was the successful buyer of the
property, which was in fact the case. It is true that the order
also stated that Artrip's conm ssion would be "paid" only upon
subsequent application to and approval by the bankruptcy court.
The court's order conditioned paynent, not entitlenent, upon
further approval. Under Florida |law, the condition as to paynent
did not undermne Artrip's entitlenent. Thus, Artrip was entitled
to paynent, at the l|latest, when the sale of the property was
consunmmat ed pursuant to the April 17 and 18, 1989, contract for
sale. Hagans Co., 534 So.2d at 751. The district court properly
concluded that, under Florida law, Artrip had an entitlenment, and
thus had a property interest in the conmm ssion.
2. Ruff's obligation to surrender Artrip's commssion to the I RS
Once it is determined that a state |aw property interest
exists, Federal l|aw determnes the tax consequences of that
interest. National Bank of Commerce, 472 U.S. at 722, 105 S. (. at
2925. State law is not relevant to this inquiry. ld. Federa
| aw, specifically the Treasury regulations governing the Ievy
power, establishes the nature of this determ nation.
[A] levy extends only to property possessed and obligations
which exist at the time of the levy. (bligations exist when
the liability of the obligor is fixed and determ nable
al though the right to receive paynent thereof may be deferred
until a later date.
26 CF.R § 301.6331-1(a)(1). The issue of whether Ruff was
obligated to surrender Artrip's conmssion to the IRSis really a
guestion of whether the liability of the bankruptcy estate to

Artrip was "fixed and determ nable" at the tine that the Notice of

Levy was served on Ruff. United States v. Hemrmen, 51 F.3d 883, 888



(9th Gir.1995).

At the outset, it is inportant to note that the quoted
regul ations include anong obligations which are "fixed and
determ nabl e" those obligations for which the right to receive
paynent has been deferred. Thus, an obligation can be fixed and
determ nable even if the right to receive paynent does not arise
until a later time. The court in Henmmen anal ogi zed a fixed and
determ nabl e obligation of this type to "an ordinary contract with
an executory duty to pay for a conpleted performance by the
obligee.” 1d. at 890.

The situation confronted by the court in Hemen is very
simlar to that in the case at bar. |In Hemen, the president of a
Chapter 11 debtor, Al-Hadid (hereinafter referred to as taxpayer)
performed certain services for the estate by working to preserve
the assets of the estate. He filed a claimwth the bankruptcy
court for adm nistrative expenses. The case was converted into a
Chapter 7 liquidation, and Hermen was appointed trustee. 1d. at
886. The district court entered two separate orders allow ng the
taxpayer's claimfor adm nistrative expenses. The second of these
orders, dated Cctober 16, 1984, indicated that paynment woul d not be
made "except upon further order of the court.” 1d. The underlying
performance by the taxpayer was conplete at all relevant tines.
Appr oxi matel y one year before the i ssuance of these orders, the I RS
assessed a civil tax penalty against the taxpayer. Pursuant to
t hat assessnent, on Decenber 17, 1985, after all owance of the claim
for adm nistrative expenses but before the bankruptcy court had

finally approved paynent thereof, IRS agents served a notice of



| evy on Hemmen demandi ng the surrender of any of the taxpayer's
property or rights to property in Hemmen's possession as a result
of his status as trustee. 1d. However, instead of surrendering
the noney owed by the estate to the taxpayer, Hemmen paid those
funds to the taxpayer. The IRS sued Henmmen, arguing that he was
personally liable for the funds paid to the taxpayer.

The court in Hemmen held that the allowed adm nistrative
expenses were fixed and determ nable as of the date on which the
Secretary's notice of levy was served. It reached this conclusion
despite the fact that actual paynent of those expenses by the
trustee had to await authorization fromthe bankruptcy court, and
the fact that the clainms for expenses could be reduced to noney
only if there were sufficient assets left in the estate to satisfy
them 1d. at 890. Additionally, the court noted that the trustee
retained the power to nove the bankruptcy court to disallow the
claims. 1d. These factors failed to sway the court.

None of these conditions to paynent, however, underm nes the

proposition that the obligation of the estate to [the

t axpayer] was "fixed" within the nmeaning of 8§ 301.6331-1(a)(1)
after the underlying performance was conpleted and the claim

was allowed by the court.... At best, the factors Hemmen
cites establish only that the estate's liability was fixed but
that [the taxpayer's] interest was still subject to possible

def easance due to factors having no bearing on the underlying
per f or mance.

| d. Further, the court held that the sum due the taxpayer was
determ nabl e because, although there was sone uncertainty as to
whet her there woul d be sufficient funds remaining in the estate to
pay the taxpayer's clains, the suns were still capable of precise
measurenent in the future. 1d. (citing Reiling v. United States,

77-1 U.S. Tax Cas. (CCH) P9269, 1977 W 1094 (N.D.Ind.1977)).



Thus, according to the Hemrmen court, the adm nistrative expenses
due the taxpayer were fixed and determ nabl e because they had been
al l oned by the bankruptcy court and the underlying performance had
been conpleted. The fact that paynment m ght not be nmade due to a
shortfall in the estate or subsequent disallowance by the
bankruptcy court had no i npact on the Hemren court's determ nation
that they were fixed and determ nable as of the date of the |evy.

Simlarly, Artrip's comm ssion was fixed and determ nabl e on
July 27, 1989, the date that Ruff received the Secretary's Notice

of Levy.? It was fixed because the bankruptcy court in its March

’Ruff argues that the facts of this case are nore similar to
those found in Tull v. United States, 69 F.3d 394 (9th G r.1995),
and that therefore we should adopt the |ogic of that case.

However, Tull is entirely consistent with the reasoning of
Henmen, and is distinguishable on its facts from both Hemrmen and
the case at bar. In Tull, the IRS served a notice of |levy on the

Secretary/ Treasurer of a corporation with significant outstanding
tax liabilities, including both payroll w thholding and trust
fund liabilities. At the tinme, the corporation was experiencing
financial difficulties, and sought to auction off sone of its
equi pnent. The IRS served the notice prior to the auction, but
after a contract to auction the property had been made between

t he corporation and an auction house. 1d. at 395. The court
hel d that the property of the corporation, in this case the right
to the proceeds of the auction, was not fixed and determ nabl e on
the date of the levy. 1d. at 397. It noted that the actual
property to be sold had not been finally set as of the date of
the I evy, nor had a buyer conme forward to purchase that property.
Thus, the auction house "had an obligation to attenpt to sel

sonme as yet undeterm ned anmount of property for an as yet
undeterm ned price to as yet undeterm ned buyers.” 1d. The
court reasoned, however, that "[a]n actual sale of property would
establish both the price of that property and the duty of the
buyer to pay the price, even if the date of paynent were
deferred."” 1d. at 398.

The court in Tull noted that the situation in Henmen
was quite different. |In Hemmen, "the performance of the
t axpayer had been conpl eted and the anmount he was owed for
t hat performance had been determ ned, subject to a possible
| at er defeasance in whole or part if funds were not
available.” Tull, 69 F.3d at 398. The situation in the
instant case and in Hemmen are quite different fromthat in



2, 1989, order approved Artrip's appointnment as broker for the
estate with a 10% comm ssion (to be shared equally with two ot her
br okers), and because t he underlying performance required of Artrip
was conpl ete. The buyer identified by Artrip entered into an
agreenent with Ruff to purchase those assets in April of 1989, and
the sale was authorized by the bankruptcy court on My 24, 1989.
The closing occurred on June 16, 1989. The conmm ssion was
det erm nabl e because it was capabl e of preci se nmeasurenent, having
been established by previous court order. See In re Central
M crographics Corp., No. 88-BKC-6S7 (Bankr. M D. Fl a. March 2, 1989)
(Order appointing Artrip business broker). The bankruptcy court
set a date for Artrip's fee hearing by notice to the parties al nost
two weeks before Ruff received the Notice of Levy. The fact that
Artrip was entitled to a commission of $20,000 was never in
di spute, and this is unaffected by the potential wunavailability
wi thin the bankruptcy estate of the resources needed to pay that
anount . Common sense dictates that the Treasury regul ations at

i ssue here be read this way.® |If the regulations were nmeant to

Tull. Here, as of the date of the levy, the sale was
conplete, and thus the underlying performance required of
Artrip was conplete. The amount of the comm ssion due was
firmy established, having been set by previous court order.
The possibility of "later defeasance,” as in Hemmen, has an
i npact on the fixed and determ nable nature of the

commi ssi on due Artrip.

*Thi s comon sense reading of 26 C.F.R 301.6331-1(a)(1) is
consistent with that found in cases interpreting other parts of
the Treasury regul ati ons governing the Service's |levy power. In
In re Quakertown Shopping Center, Inc., 366 F.2d 95 (3rd
Cr.1966), the court, interpreting section 301.6331-1(a)(3), held
valid and enforceable a | evy served on a receiver in bankruptcy
agai nst any property or rights to property due a creditor of the
estate. The levy sought to secure assessed tax liabilities of
the creditor. As of the date of the |evy, however, the creditor



require, as Ruff argues, that the comm ssion nust be paid to the
broker before it can be fixed and determ nable, then they would
have been witten to so require.

Qur holding is consistent with the purpose of the levy. The
levy is not designed, as noted above, to give the government's
clainms superiority over the clains of others. Instead, thelevyis
intended only to protect the governnment's statutory interest in
"property or rights to property,” see 26 U S.C. § 6332(a), and to
assure the availability of the assets at issue once a final
ordering of clains is made. National Bank of Commerce, 472 U.S. at
721, 728, 105 S. Ct. at 2924-25, 2928. The resolutions reached in
Henmen and in the case at bar nmerely insure that this interest is
protected by putting the burden of nonitoring the progress of the
bankruptcy estate on the party who can nost easily and efficiently
carry it, the trustee.

The interpretation of the statute urged upon us by Ruff woul d
read out of the statute the phrase "rights to property,” and thus
would strictly Iimt an IRS levy to "property"” actually in the
possession of the party upon whom the levy is served. Ruff's

interpretationis alsoinconsistent with the regul ati ons, and woul d

had only filed a cl ai magai nst the bankruptcy estate, but the
bankruptcy court had not yet allowed the claim The court
reasoned that the levy in this instance operated |ike an

i nvol untary assignnent of the creditor's claimagainst the estate
to the United States. 1d. at 98. Because the creditor was free
to make a voluntary assignnent of his claimwthout the

perm ssion of the bankruptcy court, the court found that it was
simlarly free to transfer its claimin this instance, albeit
involuntarily. Thus, the receiver did have in his possession
property of the taxpayer, nanely the claimagainst the estate,
and the levy validly functioned to transfer that property to the
United States. Id.



elimnate from the property subject to levy "obligations which
exist at the time of the levy." 26 CF. R 8 301.6331-1(a)(1). It
woul d render superfluous the regul ation's el aboration to the effect
that those obligations upon which | evy may be nade are those which
are "fixed and determ nabl e" al though the right to receive paynent
thereof may be deferred. Ruff's interpretation would seriously
undermine the Service's ability to protect the governnment's
statutory interest.

Anal ysi s of the rel evant bankruptcy provisions governing the
paynent of professionals fromthe assets of the estate reinforces
our conclusion that Artrip's conm ssion was fixed and determ nabl e

as of the date of the levy. Section 328 of the Bankruptcy Code

st at es:
(a) The trustee ..., with the court's approval, may enpl oy ..
a professional person ... on any reasonable terns and
conditions of enploynent, including on a retainer, on an

hourly basis, or on a contingent fee basis. Notw thstanding
such ternms and conditions, the court may allow conpensation
different fromthe conpensation provi ded under such terns and
conditions after the conclusion of such enploynent, if such
terns and conditions prove to have been inprovident in |ight
of devel opnents not capable of being anticipated at the tine
of the fixing of such terns and conditi ons.

* * * * * *

(c) [Subject to exceptions not relevant here], the court may
deny al | owance of conpensation for services and rei nbursenent
of expenses of a professional person enployed under section
327 ... if at any tine during such professional person's
enpl oynment ... such professional personis not a disinterested
person, or represents or holds an interest adverse to the
interest of the estate with respect to the matter on which
such professional person is enployed.

11 U.S.C. 8§ 328 (enphasis added).
The bankruptcy court in this case approved Artrip's fee

arrangenment, including the provision setting his conmm ssion



per centage, on March 2, 1989, well before the Secretary served the
Notice of Levy on Ruff. Because Artrip's prospect was the ultinmate
purchaser of the Central M crographics property, and because the
sal e had been consummated, he had conpleted the tasks required of
himto establish his entitlenent to that comm ssion as of the date
of the |evy. Section 328 significantly curtails the bankruptcy
court's discretion with respect to the final paynent of previously
approved fees to professionals.

The bankruptcy court's power to alter the fee arrangenent in
no way dimnishes the fixed and determ nable nature of Artrip's
conmi ssi on arrangenent, which was approved by the bankruptcy court
on March 2, 1989. The district court noted that there were no
facts upon which the bankruptcy court could have based a deci sion
to reduce or elimnate Artrip's commssion. Ruff, 179 B.R at 972.
There was no evidence that Artrip was no longer a disinterested
person, nor that the bankruptcy court felt that the fee arrangenent
was inprovident. The fact that the court scheduled a hearing on
the fee indicates that there was noney left in the estate with
which to pay it. Thus, the district court concluded that Ruff
coul d not have seriously questioned whether Artrip would receive
his fee at the tinme that she received the Notice of Levy. Id.

I 11. CONCLUSI ON

We conclude that Ruff was, within the neaning of 26 U.S.C. §
6332(a), "in possession of ... property or rights to property
subject to levy" on July 27, 1989, the date on which she received
the Secretary's notice of levy for Artrip's outstanding tax

litabilities. She was therefore required to surrender that property



or the rights thereto to the Secretary. She did not do so, and,

pursuant to 26 U.S.C. 8 6332(d) (1), is therefore personally liable

to the Secretary for the value of the property not surrendered, in

this case $20,000. W affirmthe ruling of the district court.
AFF| RVED. *

‘We agree with the district court that the bankruptcy court
case of In re Ceafco, 28 700, 1977 W. 1273 (S. D. Al a. Di st. Tax
Sept. 21, 1977), was wongly decided. Ceafco involved facts
al nost identical to Hermen, in that the IRS served a | evy upon
the trustee in bankruptcy seeking property of a taxpayer whose
clainms for adm nistrative expenses had been allowed. The
bankruptcy court judge reasoned that only the bankruptcy court
had the authority to determ ne how the assets of the bankruptcy
estate were to be distributed, and because that determ nation had
not yet been made, the trustee held no right to property
bel onging to the taxpayer, and therefore the | evy was premature.
The Ceafco court overlooked the fact that an IRS | evy does not
determ ne that the governnent's claimis superior to that of
other clainmants. National Bank of Commerce, 472 U.S. at 721,
728, 105 S. Ct. at 2924-25, 2928. Thus, the | evy does not
interfere with a bankruptcy court's determ nation of how the
assets of the estate are to be distributed.



