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PER CURI AM

A jury found Juan Ricardo Mattos guilty of conspiracy to
possess cocaine with the intent to distribute. The District Court,
however, found that the evidence showed "nere association wth
conspirators” and granted Mattos's renewed notion for judgnent of
acquittal. Because the evidence is sufficient to support the jury
verdict, we reverse.

| . BACKGROUND

Frederick Cox, a governnment informant, told the police that he
was planning a cocaine deal with Janes Wal sh. Wl sh was going to
obtain the cocaine froma supplier in Mam and Cox was going to
help sell it to dealers in Atlanta. On March 22, 1994, at 10: 22
a.m, Walsh called Mattos's honme froma pay phone at the Lenon Tree
restaurant in Cearwater. The pay phone was | ocated two mles from
Wal sh's home. Later that day Walsh nmet with Cox. They di scussed
a five to ten kil ogram cocai ne deal. Cox asked about prices and

guantities, and Wal sh responded, "My guy's away for a week. |'m



gonna call himtonight, and, uh, set up the program"”

After neeting with Cox, Walsh drove to the Lenon Tree pay
phone and called Mattos's hone in Mam . Walsh said that "the | ast
four are 4072" and "have himcall ne." The last four digits of
Wal sh's pager were 4072. About an hour |ater Walsh drove to the
sanme pay phone and called a pay phone at a Mam gas station, near
Mattos's hone. Wal sh was overheard saying, "They want five to ten,
we can do that, can't we?"

On March 31, Wal sh again net with Cox about the cocai ne deal
and said that he would "try the house right now' in an attenpt to
contact the supplier. Walsh then drove to a pay phone and called
Matt os' s hone.

On April 6, Cox paged Wl sh. Wal sh called Mattos's hone
ei ghteen m nutes after the page, but before Wal sh call ed Cox back.
Five mnutes after the call to Mattos's house, Wal sh call ed Cox and
told himthat his supplier was "hung up" and "won't be back "till
Monday. "

On April 11, Walsh was paged from a pay phone near Mattos's
home, and he returned that call froma pay phone one mnute | ater.
On April 12 and 13, Walsh net with Cox about the deal. Cox told
Wal sh his buyer did not want to go to Mam to pick up the cocai ne.
Wal sh said, "[L]et ne uh go call ny guy and uh, see if ny guy wll
bring them over here.” Walsh then left Cox, drove to the Lenon
Tree pay phone, and called Mattos's hone.

On April 14, Cox paged Wal sh. Walsh called back and said he
woul d be talking with his "office" at 10:00 a.m At 10: 09 Wil sh

call ed a pay phone in Mam near Mattos's home. Wl sh then went to



Cox's place of business and said that "his guy" had to go back to
Bogata. Wl sh went back to the pay phone across the street and
called Mattos's hone. Walsh returned to Cox and said, "I'm going
to page himwhen | get out ... He's going to try froma Southern
bel | phone."

Wal sh then received a nessage on his pager to call 595-3265.
He went back to the pay phone and cal |l ed 305-595-3265, a Southern
Bel | pay phone in Mam near Mattos's phone. Again Wal sh returned
to Cox. Walsh said that it was, "too |late now He's |eaving for
uh, fifteen days."

Three days later, Mattos flew fromMam to Colonbia. Wile
there, he suffered nmaj or stomach probl ens and had to have energency
stomach surgery. This delayed his return to Mam.

From May 3 (about fifteen days after Mattos left) to June 7,
Wal sh repeatedly tried to contact Mattos. He called the Mttos
home and spoke to someone there on several occasions.® He told Cox
that his supplier had gotten "hung up down there" and that the deal
had to be delayed. At another point Walsh said, "his wife went
down. " Mattos's wife had flowmn down to be with him after the
surgery.

On June 17, Mattos returned to the U S. On June 23, Cox
called Wal sh's pager. N ne mnutes |ater, Walsh called Mattos's

home from the Lenon Tree pay phone. Ten mnutes |ater, Walsh

'Mor eover, even though Wal sh repeatedly nmade phone calls
usi ng the Western Union conpany to pay phones near Mattos's hone
in Mam during the tinme before and after Mattos's trip to
Col ombi a, Western Union toll records show that Wal sh nade no
calls to those phones during the entire time Mattos was in
Col onbi a.



called Cox and said, "He's back." Wal sh explained that the
supplier went to a hospital in Col onbia because "his insides just
busted.” Walsh said that the supplier would contact Wal sh when he
got back to his office.

On June 24, Walsh was paged from Mattos's house. Wal sh
returned the call froma Wnn D xie pay phone seven mnutes | ater.
An hour and a half after that, Walsh called a Mam pay phone near
Mattos's hone (305-595-3265). Five mnutes after that Wal sh was
paged from 595- 3265.

On June 27, Cox told Walsh that he could not go to Mam
because of illness. Wl sh agreed to go with Cox's "cousin" who was
real | y undercover officer John Barna.

On June 29, Walsh drove to Mam . He went to a pay phone at
a Wndy's restaurant and call ed Mattos's hone. Wl sh then drove to
Mattos' s hone. Two hours later Walsh went to his hotel. That
evening, he net wth Barna. Barna said that the buyer (called
"Joe") was in Mam and had the noney. Wal sh said they should
conpl ete the deal at "ny guy's house."” Barna responded that he and
Joe were not happy with that plan. Wl sh said he'd have to go cal
his supplier and find out if he would be willing to bring the
cocaine to the hotel.

Soon after, Mattos received a call froma pay phone near the
hot el . Walsh then left the Hotel and drove to the Wndy's
restaurant where he had earlier nmade a phone call to Walsh. Wal sh
met in the parking lot with Mattos and another man. After ten
mnutes in Mattos's car, they drove to a car lot. The three nen

went in and a short tine later, Mattos, Wal sh and a wonman ener ged.



They left in Mattos's car, wthout the third man. They drove back
to the Wendy's restaurant. Wal sh got out and returned to his
hot el .

The next norning, VWalsh net wth Barna and told himthat the
supplier "took it back and | ocked it up" because "he didn't want to
leave it in the house.” Walsh said the deal would go down |ate
that night or first thing in the norning. By the next norning,
however, the cocaine was still not available. Wl sh said that this
was the only tinme he had been out of supply, and it was only
because of his supplier's hospitalization in Colonbia. Walsh and
Barna agreed to conplete the deal in C earwater

Wal sh said he'd try to contact his supplier one nore tine, and
he explained to Barna that he used pay phones because otherw se
"you don't know if you're being bugged."” Soon after, a call was
made to Mattos's honme from a pay phone next door to the notel. A
hal f hour after that, Walsh called Barna and said that he had tried
to contact his supplier but still got no answer.

Wal sh and Mattos were indicted for conspiracy to possess
cocaine wwth the intent to distribute, and for attenpted possession
of cocaine with the intent to distribute. Both testified at trial.
Wal sh clainmed that Cox, whom he thought was dying of Hodgkin's
di sease, suggested that they "rip-off" sonme cocai ne buyers to make
noney for Cox's wife. Walsh testified that he was just pretending
the entire time he was in Mam . |In order to placate a dying man,
he was planning to rip-off the cocai ne buyer.

Wal sh admtted that Mattos was the Col onmbi an that he had been

referring to as the supplier, but clainmed that Mattos was just the



basis for a "fignentary person” to further the rip-off. Wal sh
testified that Mattos knew not hi ng about this planned rip off. He
said his dealing wwth Mattos i nvol ved | egi ti mate busi ness, and t hat
he used pay phones because the honme phone was for his wfe.
Mattos also testified that he only had |egitimte business
contacts with Wal sh. He admitted that "[i]t could be possible"”

that he and Wal sh had both used pay phones near their respective

honmes to comunicate with each other. To explain why he had
communi cated with Wal sh in this fashion, he testified, "I was not
in ny house 24 hours a day. | was not a prisoner."”

The jury chose to disbelieve Mattos and Wal sh; they convicted
Mattos of conspiracy to possess cocaine with the intent to
distribute. The District Court, however, found that the evidence
showed "nere association with conspirators” and granted Mattos's
renewed notion for judgnent of acquittal.

1. STANDARD OF REVI EW
The District Court's finding that the evidence was
insufficient to support the jury's verdict of guilt is reviewable
de novo and entitled to no deference on appeal. United States v.
Greer, 850 F.2d 1447, 1450 (11th Cir.1988).
[11. ANALYSI S
W nust consider the evidence in the |light nost favorable to
the jury's wverdict, and accept reasonable inferences and
credibility choices by the fact-finder. United States v. Sanchez,
722 F.2d 1501, 1505 (11th Cr.1984). More specifically:

It is not necessary that the evidence exclude every reasonabl e

hypot hysi s of innocence or be wholly inconsistent wth every

concl usi on except that of guilt, provided that a reasonabl e
trier of fact could find that the evidence established guilt



beyond a reasonable doubt. A jury is free to choose anong
reasonabl e constructions of the evidence.

Id., quoting United States v. Bell, 678 F.2d 547, 549 (5th Cr.
Unit B June 1982) (en banc), aff'd on other grounds, 462 U S. 356,
103 S.Ct. 2398, 76 L.Ed.2d 638 (1983).

The jury in this case chose to disbelieve Mattos and Wl sh.
That choi ce was reasonabl e because: 1) if Walsh nerely planned to
rip-off the buyer, there was no need to hold up the deal when
Mattos was in Colonbia; 2) if Walsh wanted to rip-off the buyer,
there was no reason not to do just that when the buyer was in
Mam; 3) if Walsh was schemng with Cox to rip-off the buyer
there was no reason to hide this from Cox's "cousin," John Barna;
4) if Walsh was not planning on ripping-off the buyer then he
needed to have a cocaine supplier, and he admtted at trial that
Mattos was the man who he referred to as his supplier; 5) on
virtually every occasion that Wal sh di scussed the deal with Cox or
Barna, he contacted Mattos's home or a nearby pay phone right
before or immediately after the discussion; 6) in many of the
t aped conversati ons between Wal sh and Cox or Wal sh and Barna, Wl sh
confirmed that he had just spoken with, or was about to speak to,
his supplier; 7) Walsh and Mattos took great pains to speak on pay
phones i nstead of using their hone phones; 8) Walsh said they did
so to avoid being bugged; and 9) the explanations that Wal sh and
Matt os gave at trial for consistently using pay phones were at best
far-fetched.

| V. CONCLUSI ON
Because the evidence in this case is sufficient to support the

jury verdict, we REVERSE and REMAND with instructions to reinstate



the jury's verdict.



