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PER CURI AM

This case is an appeal by Theodore Augustus Bassett Jr.
("Bassett") fromthe denial by the district court of his Petition
for Wit of Habeas Corpus. The case had been referred to a United
States Magi strate Judge who recommended that the Wit be granted,
but the district court rejected that recommendati on and deni ed t he
Wit.

Bassett was convicted of two counts of first degree nurder on
January 17, 1980, and sentenced to death on both counts. The
convictions and sentences were affirnmed by the Florida Suprene
Court. Bassett v. State, 449 So.2d 803 (Fla.1984). The Florida
Suprene Court subsequently vacated the death sentences and ordered
a new penalty phase. Bassett v. State, 541 So.2d 596 (Fl a.1989).

He was sentenced to consecutive life sentences on Novenber 17
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Judge for the Western District of Pennsylvania, sitting by
desi gnati on



1989.

The basis for the present petition is the denial of Bassett's
Motion to Suppress his confession at his original trial.

During the investigation of the twd nurders, the court
appointed private counsel to represent Bassett because his
co-defendant was already represented by the public defender's
of fice. At the time, Bassett was incarcerated on an unrel ated
felony charge. At the conclusion of the investigation, Bassett's
counsel noved to wi thdraw since he would be | eaving the area. The
court granted the notion but did not imediately appoint new
counsel . Bassett was not infornmed of his counsel's w thdrawal.

The investigating officers approached Bassett in jail after
his counsel had w thdrawn. They advised Bassett of his Mranda
rights, and he then asked to speak with his attorney. The officers
told him his attorney had w thdrawn, but they stated that they
woul d contact another attorney for him Wen the officers stood up
to | eave, Bassett said, "[well, what do you want anyway?" The
officers then told Bassett that they had di scovered the bodi es of
the two victins and that Bassett's co-defendant had i nplicated him
This statement led to a two day confession. The officers
continually gave Bassett Mranda warnings and obtained a signed
wai ver of rights form each day."’

Bassett asserts that the use of his confession at tria

This factual account is based on the opinion of the Suprene
Court of Florida in affirmng the denial of Bassett's Mtion to
Suppress his confession. The Supreme Court accepted the factual
findings of the trial court. Bassett, 449 So.2d at 804-05. A
trial court's factual findings are entitled to a presunption of
correctness under 28 U.S. C. § 2254(d).



violated his rights wunder the Fifth, Sixth and Fourteenth
Amendnent s. W look to the United States Suprene Court for
gui dance in deciding this issue.

In Edwards v. Arizona, 451 U S. 477, 484, 101 S.C. 1880,
1884-85, 68 L.Ed.2d 378 (1981), the United States Suprene Court
held that, once an accused has invoked his right to counsel, a
valid waiver of that right cannot be established by showi ng only
that he responded to a later police initiated interrogation after
agai n being advi sed of his rights. An accused may not be subjected
to further interrogation until counsel has been made available to
hi m unless the accused  hinself has initiated further
communi cations with the police. Essentially, the Court held that
a waiver of the right to counsel nust not only be voluntary but
nmust constitute a knowi ng and intelligent relinqui shnment of a known
right or privilege. The Court stated that "[h]ad Edwards initi ated
the neeting [wWwth police officers after having i nvoked his right to
counsel], nothing in the Fifth and Fourteenth Amendnents woul d
prohibit the police from nerely listening to his voluntary
statenments and using themagainst himat the trial." 451 U S. at
485, 101 S.Ct. at 1885.

The situation we have here falls somewhat short of the
scenario described by the Court in Edwards, where the police
initiated the interrogation and the defendant made the
incrimnating statenent. Here, the police initiated an
interrogation of Bassett, but then started to | eave when he chose
to exercise his right to counsel. As the police began to | eave,

Bassett initiated further conversation by inquiring "well, what do



you want, anyway?" Thus, the police appropriately term nated their
i nterrogati on when Bassett invoked his right to counsel. Bassett
hinself initiated further conversation by his inquiry.

In Mnnick v. Mssissippi, 498 U S. 146, 111 S.Ct. 486, 112
L. Ed. 2d 489 (1990), the Court refined Edwards. There, the Court

held that in a custodial interrogation where the accused requests

counsel, interrogation nust cease, and the police may not reinstate
i nterrogation without counsel being present. |f Mnnick appliedto
this case, it wuld cast doubt on the reopening of the

i nterrogation without the presence of counsel. The district court,
however, in rejecting the recommendati on of the magi strate judge,
held that M nnick announced a new rule of |aw and could not be
applied to this case on collateral review Thus, we nust decide as
a threshol d i ssue whet her the M nnick decision, which was rendered
after Bassett's conviction, applies here.

To address that issue, we consider the Court's holding in
Teague v. Lane, 489 U. S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334
(1989). There, the Court set out the criteria for determ ning
whet her a decision could apply retroactively, or whether it was a
"new rule” with only prospective applicability. Under Teague, a
new rule of constitutional law may not be applied on collatera
review. 489 U S. at 310, 109 S.Ct. at 1075. |In other words, only
a rule that is "not new' nmay be applied retroactively to a
conviction that was final when the rule becanme |aw. This "new
rul e" principle "validates reasonable, good-faith interpretations
of existing precedent made by state courts even though they are

shown to be contrary to later decisions.” Butler v. MKellar, 494



U S. 407, 414, 110 S.C. 1212, 1217, 108 L.Ed.2d 347 (1990).

Teague provides two exceptions:

(1) if the effect of the newrule is to renove a category
of conduct fromthe reach of the crimnal law or to renove a
class of defendants outside the scope of a particular
puni shment; and (2) if the newrule requires procedures that
are inplicit to the concept of ordered liberty and "enhance
the accuracy of the fact finding process at trial in such a
way that wi thout themthe |ikelihood of an accurate conviction
is seriously dimnished."’
489 U.S. at 311, 109 S.C. at 1077; See also Butler, 494 U. S. at
415-416, 110 S.Ct. at 1217-1218. Only if a case falls into one of
these two exceptions nmay a new rule be applied retroactively.

A rule is new if it inposes a new obligation on the
government, or if it breaks new ground and was not conpelled by
exi sting precedent. Penry v. Lynaugh, 492 U S. 302, 314, 109 S. C.
2934, 2944, 106 L.Ed.2d 256 (1989). Put differently, "a case
announces a new rule if the result was not dictated by precedent
existing at the time the defendant's conviction becane final." 1d.
(quoting Teague, 489 U. S. at 301, 109 S.C. at 1070).

In determ ning whether or not a rule is new, the Suprene
Court focuses on the underlying rationale of the wit. "The
rel evant frame of reference ... is not the purpose of the newrule
whose benefit the [defendant] seeks, but instead the purposes for
which the wit of habeas corpus is nade avail able.™ Teague, 489
US at 306, 109 S.C. at 1073 (quoting Mackey v. United States,
401 U.S. 667, 682, 91 S.Ct. 1171, 1175, 28 L.Ed.2d 388 (1971)). A
rule is not new (and thus may be applied retroactively) only if the
underlying rationale of the rul e advances the purposes of the wit.

This purpose is to assure that a defendant in a crimnal trial was

afforded all constitutional guarantees that were in effect when t he



conviction becane final, and not to guarantee the protection of
rights that were | ater announced. Butler v. MKellar, 494 U S. at
413, 110 S.C. at 1216-17 (quoting Teague, 489 U S. at 306, 109
S.C. at 1073). The rationale here is finality: "Application of
constitutional rules not in existence at the time a conviction
becane final seriously underm nes the principle of finality which
is essential to the operation of our crimnal justice system"
Teague, 489 U. S. at 309, 109 S .. at 1074.

The Appellee cites Geenawalt v. Ricketts, 943 F.2d 1020 (9th
Cir.1991), which holds Mnnick to be a newrule of |aw. W agree.
Al so instructive is Arizona v. Roberson, a case in which the Court
subsequently held that an interpretation of Edwards stated a new
rule. 486 U S. 675, 108 S.C. 2093, 100 L.Ed.2d 704 (1988). 1In
Rober son, the Suprene Court held that, where a suspect has invoked
his right to counsel and conferred with counsel, Edwards bars
police-initiated i nterrogati on about a separate crine. 486 U.S. at
682-83, 108 S. Ct. at 2098-99. The facts here show that, while
Bassett was incarcerated for a different crime, the police
initiated questioning regarding their nurder investigation. After
he had already requested an attorney, and the police began to
| eave, Bassett asked the question which Iled to further
i nterrogation during which he confessed.

In Butler, the Supreme Court held that Roberson stated a new
rul e that was not a | ogical extension of Edwards. 494 U. S. at 416,
110 S.Ct. at 1218. The Court stated that its holding in Roberson
pl aced added restrictions on the ability of the police to conduct

i nvestigations. Id. The Court's analysis in Butler applies



equally to the facts of M nnick.

W hold that Mnnick enunciates a new rule and is not
retroactive. Bassett's conviction becane final before theM nnick
opi ni on was handed down in 1990. Therefore, it does not affect our
analysis in this case. W find that, under the rule announced in
the Edwards case, Bassett's rights were not vi ol at ed.
Consequently, we will affirmthe district court.

AFFI RVED.



