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ANDERSOQN, Circuit Judge:

Appel | ant Bei swenger Enterprises Corporation ("BEC'), the
owner of the MV "Skyrider Express,” brought this admralty action
under the Limtation of Vessel Owmer's Liability Act, 46 App.U.S. C
§ 181 et seq. (the "Limtation Act"). This statute, originally
enacted by Congress in 1851, |limts a vessel owner's liability for
any damages arising froma maritime accident to the value of the
vessel and its freight, provided that the acci dent occurred w t hout

such owner's "privity or know edge."” 46 App.U. S.C. § 183(a). !

'46 App.U.S.C. § 183(a) provides:

The liability of the owner of any vessel, whether
American or foreign, for any enbezzl enent, |oss, or
destruction by any person of any property, goods, or
mer chandi se shi pped or put on board of such vessel, or
for any | oss, damage, or injury by collision, or for
any act, matter, or thing, |oss, damage, or forfeiture
done, occasioned, or incurred, wthout the privity or
know edge of such owner or owners, shall not ... exceed
t he ambunt or value of the interest of such owner in



When BECfiled its petition seeking limted liability, the district
court enjoined the institution or prosecution of other suits
agai nst BEC pendi ng the outcone of the [imtation proceeding. See
Fed.R Civ.P. Supplenental Rule F(3). The damage cl ai mants,
appel l ees herein, filed a notion in the district court to stay
BEC s Iimtation action and to lift the injunction against their
state court tort action. The district court granted the damage
claimants' notion, after accepting certain stipulations fromthe
damage claimants designed to protect the vessel owner's rights
under the Limtation Act. BEC appeal s, contendi ng that the anmended
stipulations filed by the damage cl ai mants are i nadequate. In this
opi nion, we address two prinmary issues. First, we address the
viability inthis Grcuit of the procedure which all ows the danage
claimants in a multiple-clains-inadequate-fund case to proceed
against the vessel owner outside the admralty court upon the
filing of appropriate protective stipulations. Second, we address
whet her the anended stipulations filed by the damage claimants in
this case adequately protect BEC s rights under the Limtation Act.
l.

On Decenber 4, 1990, Ceorge Edward Myers and his fiancee
Kathleen Carletta hired BEC to take them parasailing near
Cl earwat er Beach, Florida. Parasailing is a recreational boating
activity in which the riders, secured to the boat by a tow |ine,
are pulled aloft by a parachute. Mers and Carl etta boarded BEC s
not or vessel, the "Skyrider Express,” and they proceeded into the

@ul f of Mexico. As the Skyrider Express maneuvered through the

such vessel, and her freight then pending.



water, the parachute canopy filled with wind, lifting Myers and
Carletta into the air. At the conclusion of the ride, weather
conditions interfered with the boat operator's efforts to retrieve
the parasailors fromthe air. The operator severed the tow line
connecting the vessel to the riders, causing themto descend to the
wat er . After Myers and Carletta splashed down, the parachute
canopy again filled with a gust of wind and rose into the air.
Sonmehow, the tow |line had becone entangled around one of Mers

ankl es, causing the parachute to pull him hangi ng upside down,
toward the sky. As the parachute passed over |and, Mers sl ammed
i nto several shoreside objects, and sustai ned serious injuries from
whi ch he died fourteen days |ater.

Anticipating liability for this event, BEC brought this action
on February 6, 1991, seeking exoneration from or limtation of
liability with respect to any clains arising out of the parasailing
incident. BEC asserted that it was not at fault for the accident,
and that the accident occurred without its privity or know edge.
On March 15, 1991, the district court approved BEC s security bond
and ad interimstipulation of $40,090.00 as the value of the MV
Skyrider Express and its freight, and enjoined the institution or
further prosecution of any suits against BEC or the MV Skyrider
Express in any other forum See generally 46 App.U. S.C. § 185;
Fed. R Cv.P. Supplenental Rule F. The district court also issued
a published notice directing all potential claimants to file their
clainms in the admralty court by April 15, 1991.

On April 12, 1991, Carletta filed a claimfor damages for her

personal injuries, and, in an answer to BEC s limtation conpl ai nt,



di sputed BEC s allegations on the central issues of fault and
privity or know edge. The estate of Mers and two of Mers'
surviving mnor children, Shante Denise Myers and Julian Caesar
Myers, also answered BEC s conplaint and filed a damages cl ai m?

More than a year later, in July 1992, Carletta and Mers'
estate filed an action for personal injury and wongful death in
Florida state court against the follow ng parties: Parasail i ng
Enterprises, Inc. and Controlled Parasailing Corporation of
Anerica, the manufacturer and seller of the parasailing equi pnent;
Mark McCulloh, an enployee of Parasailing Enterprises and/or
Control |l ed Parasailing; Roy F. Beiswenger, the operator of the
Skyrider Express at the time of the accident; and WIlliam J.
Bei swenger, the parasailing instructor and trainer. Because this
state court conplaint did not nanme BEC as a party, the district
court refused to enjoin its prosecution.?®

At sonme point, appellees decided that they wanted to add BEC

as a party to the pending state court action. On Septenber 14,

MWers was al so survived by two other minor children
George Edward Myers, Jr. and Tiffany EM Carter (who was |ater
renaned Tiffany Myers). These children, through their guardians,
eventually joined the limtation action and adopted all the
pl eadi ngs of the estate.

*According to BEC, WlliamJ. Beiswenger is the sole officer
and sharehol der of BEC. In the district court, BEC argued that
by namng WIlliamJ. Beiswenger as a party to the state court
action, the danmage claimants effectively violated the injunction
restraining the institution of suits against BEC. See Flink v.
Pal adi ni, 279 U S. 59, 62-63, 49 S.C. 255, 255, 73 L.Ed. 613
(1929) (holding that the stockholders of a corporation owning a
vessel are entitled to invoke the Limtation Act). The district
court rejected BEC s argunents w thout explanation, thus allow ng
the state court suit against WIlliamJ. Beiswenger to proceed.
BEC has not appealed fromthe district court's orders allow ng
WIlliamJ. Beiswenger to be sued, and we do not address that
i ssue.



1994, they filed a notion to stay the limtation of liability
proceeding and to |ift the injunction against suing BEC in state
court. Appellees attached to this notion a series of stipulations
designed to protect BEC s rights under the Limtation Act. The
magi strate judge identified several perceived deficienciesinthese
stipulations, and recommended that the nmotion to Ilift the
injunction be denied wthout prejudice. In response to the
magi strate judge's concerns, appellees filed the foll ow ng anended
stipul ati ons on October 6, 1994:

AMENDED STI PULATI ONS OF THE RESPONDENT/ CLAI MANTS | N SUPPORT OF
MOTI ON TO STAY LIMTATION OF LIABILITY ACTION AND TO LIFT
| NJUNCTI ON RESTRAI NI NG ACTI ONS AGAI NST PETI TI ONERS

Provided the Court lifts its Injunction of March 15, 1991
and stays this action to permt the Caimants to proceed
against the Petitioner in a state court action for personal
injury and wrongful death, the Respondent/d ai mants, KATHLEEN
CARLETTA and ELNORA MYERS, as Personal Representative of the
Est at e of George Edward Myers, stipul ate and agree as foll ows:

1. That the Petitioner, BEI SWENGER ENTERPRI SES CORP., has the
right tolitigate the i ssue of whether it is entitledtolimt
its liability under the provisions of the Limtation of
Liability Act, 46 US.C. § 181 et seq., in this Court, and
this Court has exclusive jurisdictionto determ ne that issue.

2. That the Petitioner has the right to have this Court
determ ne the value of the MV Skyrider Express inmmediately
followi ng the incident at issue, and this Court has excl usive
jurisdiction to determ ne that issue.

3. That the Respondent/C aimants will not seek a determ nation
of the issues set forth in paragraphs (1) and (2) above in any
state court, and consent to waive any res judicata effect the
deci sions, rulings or judgnments of any state court m ght have
on those issues.

4. That the Respondent/C aimants will not seek to enforce any
judgnment rendered in any state court, whether against the
Petitioner or another person or entity that would be entitled
to seek indemity or contribution fromthe Petitioner, by way
of cross-claimor otherw se, that would expose the Petition
[sic] toliability in excess of $40,090.00, until such tinme as
this Court has adjudicated the Petitioner's right to limt
that liability.



5. That, in the event this Court determnes that the
Petitioner is entitled to Ilimt its liability, the
Respondent/ Cl ai mants agree that any claim based upon fees
and/ or costs awarded against Petitioner and in favor of any
party in any state court proceeding will have first priority
agai nst the avail abl e fund.

6. That, in the event this Court determnes that the

Petitioner is entitled to Ilimt its liability, the

Respondent s/ Cl ai mants agree that, follow ng paynent of the

clainms, if any, described in paragraph 5 above, the clai m of

ELNORA MYERS, as Personal Representative of the Estate of

George Edward Mers, Deceased, shall have second priority

against the limtation fund and priority over the claim of

KATHLEEN CARLETTA.

R- 2- 81.

After review ng these anended sti pul ations, the district court
stayed the federal limtation proceeding and |ifted the i njunction,
thus allow ng appellees to proceed against BEC in state court.
Thi s appeal foll owed.

.

In the m d-ni neteenth century, Congress passed the Limtation
Act® "to encourage ship building and to induce capitalists to
invest noney in this branch of industry.” Norwich & N Y. Transp.
Co. v. Wight, 80 US. (13 wvall.) 104, 121, 20 L.Ed. 585, 591
(1871). The Act achieves this purpose by "exenpting innocent
shi powners fromliability, beyond the anobunt of their interest."
Id. Wen faced with liability for a maritinme accident, a vessel
owner may file a petition in federal court seeking protection under
the Limtation Act. Provided that the accident in question
occurred wi thout the vessel owner's "privity or know edge, " the Act

l[imts the owner's liability to the value of his or her interest in

“Act of Mar. 3, 1851, ch. 43, 9 Stat. 635 (codified as
amended at 46 App.U.S.C. 8§ 181-189).



the vessel and its pending freight. 46 App.U. S.C. § 183(a). After
t he vessel owner deposits with the court an anmount representing the
val ue of the vessel and its freight (the "limtation fund"), the
district court stays all related clains against the vessel owner
pending in any other forum and directs all potential claimnts to
file their clainms against the vessel owner in the district court
within a specified period of tine. 46 App.U.S.C. § 185
Fed. R Cv.P. Supplenental Rules F(3), F(4); see In re Dammers &
Vander hei de & Scheepvaart Maats Christina B.V., 836 F.2d 750, 755
(2d Gir.1988); Universal Towing Co. v. Barrale, 595 F.2d 414, 417
(8th Cir.1979).

When the damage clains have been filed, the district court
proceeds to resolve the vessel owner's claimto limted liability.
See Dammers, 836 F.2d at 755. In a typical limtation proceeding,
t he court undertakes the follow ng two-step analysis. "First, the
court nust determine what acts of negligence or conditions of
unseawor t hi ness caused the accident. Second, the court nust
det erm ne whet her the shi powner had know edge or privity of those
same acts of negligence or conditions of unseaworthiness."”
Hercules Carriers, Inc. v. Claimant State of Florida, 768 F.2d
1558, 1563-64 (11th G r.1985) (quoting Farrell Lines, Inc. .
Jones, 530 F.2d 7, 10 (5th Cr.1976)). The damage cl ai mants bear
the initial burden of establishing liability, and the shipowner
then bears the burden of establishing the lack of privity or
know edge. I d. If the vessel owner is found Iliable, but
[imtation is granted, the admralty court distributes the

[imtation fund anong the damage claimants in an equitable



proceedi ng known as a concursus. See S & E Shipping Corp. v.
Chesapeake & Ohio Ry. Co., 678 F.2d 636, 643 (6th Cr.1982) ("The
pur pose of the concursus, the proceedi ng before the admralty court
in which all conpeting clainms nust be litigated, is to provide for
a marshalling of assets and for a setting of priorities anong
cl aims where the asserted cl ai ns exceed the val ue of the vessel and
its freight."); In re Mran Transp. Corp., 185 F.2d 386, 389 (2d
Cir.1950) ("[T]he purpose of Ilimtation proceedings is not to
prevent a nmultiplicity of suits but, in an equitable fashion, to
provide a marshalling of assets—the distribution pro rata anong
cl ai mants, none of whomcan be paid in full."), cert. denied, 340
U S 953, 71 S.C. 573, 95 L.Ed. 687 (1951).

Federal courts have exclusive admralty jurisdiction to
determ ne whether the vessel owner is entitled to limted
liability. See Ex Parte Green, 286 U.S. 437, 439-40, 52 S.Ct. 602,
603, 76 L.Ed. 1212 (1932) (holding that the admralty court's
jurisdiction over issues bearingontheright tolimtedIliability,
such as "privity or know edge," is exclusive); Langnes v. G een,
282 U. S. 531, 539-40, 51 S.Ct. 243, 246, 75 L.Ed. 520 (1931)
(sane); In re Wod, 230 F.2d 197, 199 (2d Cr.1956) ("[T] he issue
of the owner's privity or know edge nust be litigated in the
admralty court, which has exclusive jurisdiction over that
issue."). In limtation proceedings, as in all admralty cases,
there is noright to a jury trial. See Waring v. Carke, 46 U S.
(5 How. ) 441, 459, 12 L.Ed. 226, 235 (1847) (holding that the
Seventh Amendnment does not provide for jury trials in admralty

cases); Newton v. Shipman, 718 F.2d 959, 962 (9th Cir.1983) (per



curian) (explaining that there is no right to jury trial in a
l[imtation action).

However, the sanme statute that grants the federal courts
exclusive admralty and maritinme jurisdiction saves to suitors "al
other renedies to which they are otherwise entitled." 28 U S.C. 8§
1333(1). This "saving to suitors” clause of § 1333 enbodies a
presunption in favor of jury trials and common |aw renedies in the
forumof the claimant's choice. See Odeco G| & Gas Co., Drilling
Div. v. Bonnette, 74 F.3d 671, 674 (5th Gr.1996); In re Damers
& Vander hei de & Scheepvaart Maats Christina B.V., 836 F.2d 750, 754
(2d Cir.1988). Thus, a certain tension between the exclusive
jurisdiction vested in admralty courts to determ ne the vesse
owner's right tolimted liability and the saving to suitors cl ause
has devel oped. See Dammers, 836 F.2d at 754; Jefferson Barracks
Marine Serv., Inc. v. Casey, 763 F.2d 1007, 1009 (8th G r.1985)

("The conflict between the Limtation of Liability Act ... and the
"saving to suitors' clause ... has been troublesone for the
courts."). In resolving this tension, the "primary concern is to

protect the shipowner's absolute right toclaimthe Act's liability
cap, and to reserve the adjudication of that right in the federal
forum" Mgnolia Marine Transp. Co., Inc. v. Laplace Tow ng Corp.
964 F.2d 1571, 1575 (5th Cr.1992); see also Gorman v. Cerasia, 2
F.3d 519, 526 (3d GCir.1993) (in applying the saving to suitors
clause, the district court nust "ensure that the shipowner will not
be exposed to conpeting clains to the limtation fund").

Courts have attenpted to give effect to both the Limtation

Act and the saving to suitors clause whenever possible, by



identifying two sets of circunstances under which the damage
claimants nust be allowed to try liability and damages issues in a
forumof their own choosing. The first circunstance arises where
the limtation fund exceeds the aggregate anount of all the
possi bl e clains agai nst the vessel owner. See Lake Tankers Corp.
v. Henn, 354 U S. 147, 152-53, 77 S.C. 1269, 1272-73, 1 L.Ed.2d
1246 (1957) (all owi ng damage cl ai mants to proceed agai nst shi powner
in state court where stipulations reduced total of all clainms to an
anount belowlimtation fund). |In such a case, the vessel owner is
not exposed to liability in excess of the limtation fund, and thus
the vessel owner's rights wunder the Limtation Act are not
inplicated. 1d.; see also S & E Shipping Corp. v. Chesapeake &
hio Ry. Co., 678 F.2d 636, 643 (6th Cir.1982) ("Were the
[imtation fund is sufficient to pay all potential clains ... a
concursus i s unnecessary because the clainmants need not conpete
anong thenselves for larger portions of a limted fund. Thi s
exception to the concursus proceedi ng protects the claimant's right
toajury trial in the forumof his choice w thout underm ning the
Limtation Act's policy of limting the shipowner's liability to
t he value of the vessel and its freight.").

The second circunstance exists where there is only one
claimant. Because a nmmjor purpose of the concursus proceeding is
to resolve conpeting clains to the limtation fund, the single
claimant may try liability and damages issues in another forum by
filing stipulations that protect the shipowner's right to have the
admralty court wultimately adjudicate its claim to |imted

lTability. See, e.g., Ex parte Geen, 286 U S. 437, 438-40, 52



S.CG. 602, 602-03, 76 L.Ed. 1212 (1932); Langnes v. Geen, 282
U S. 531, 540-44, 51 S. . 243, 246-48, 75 L.Ed. 520 (1931).

"Specifically, the claimnt nust waive any claimof res judicata
relevant to the issue of |limted liability based on any judgnent
obtained in the state court, and concede the shipowner's right to
litigate all issues relating to limtation in the federa

[imtation proceeding.” Gorman v. Cerasia, 2 F.3d 519, 524 (3d
Cr.1993); see alsolnre Mdland Enter., Inc., 886 F.2d 812, 814
(6th Cir.1989) (explaining that the single claimnt nust formally
concede the district court's exclusive jurisdiction to determ ne
[imtation of liability issues, that the value of the vessel and
freight wll be the limt of the fund available if Iimtation is
granted, and that no res judicata argunents will be nade based upon
any state court judgnent); In re Mucho K, Inc., 578 F.2d 1156

1158 (5th G r.1978) (holding that "the claimant in a single claim
situation after appropriate protective stipulations [may] proceed
el sewhere reserving exclusive final determ nation of the right to
[imtation (and the amount of the fund) to the admralty court")
(quoting Pershing Auto Rentals, Inc. v. Gaffney, 279 F.2d 546, 550
(5th Gr.1960)).°> If the state court (or the |law side of the
federal court) holds the vessel owner |iable for the accident and
assesses dammges exceeding the limtation fund, the parties nust
return to the admralty court for a determnation of the privity or

know edge i ssues. See Texaco, Inc. v. Wllianms, 47 F.3d 765, 767

°I'n Bonner v. City of Prichard, 661 F.2d 1206 (11th
Cr.1981) (en banc), this court adopted as binding precedent al
of the decisions of the fornmer Fifth CGrcuit handed down prior to
the cl ose of business on Septenber 30, 1981. 1Id. at 1209.



(5th Gr.), cert. denied, --- U S ----, 116 S.C. 275, 133 L. Ed. 2d
196 (1995); Magnolia Marine Transp. Co., Inc. v. Laplace Tow ng
Corp., 964 F.2d 1571, 1575 (5th G r.1992) (explaining that "[t] he
claimant nust stipulate ... that no judgnent agai nst the shi powner
wll be asserted to the extent it exceeds the value of the
[imtation fund"); Avera v. Florida Tow ng Corp., 322 F.2d 155,
159-60 (5th Cir.1963) (after a state court jury found t he shi powner
liable to the damage claimant, the parties returned to the
admralty court to determ ne whether any of the acts of negligence
"which were submtted to and inpliedly found by the state court
jury" were committed without the privity or know edge of the
shi powner) . If Iimtation is denied (e.g., because the vessel
owner fails to establish a lack of "privity or know edge"), the
claimant may then enforce his or her state court judgnent for
damages exceeding the Jlimtation fund. Accordingly, the
shi powner's absolute right to claim limted liability, and to
reserve the adjudication of that claimin the admralty court, has
been fully protected. See Magnolia Marine Transp. Co., Inc. v.
Lapl ace Tow ng Corp., 964 F.2d 1571, 1575 (5th G r.1992).

The i nst ant case appears to pr esent a
"mul tipl e-clai ns-i nadequat e-fund" situation. The "adequate fund"
exception does not apply here, because the danage cl ai mants each
seek to recover ampunts exceeding the value of the MV Skyrider
Express and its freight. Nor does the "single claimnt" exception
apply, because there are at | east two separate clains for damges:
the personal injury claimof Kathleen Carletta and the wongfu

death claim of the westate of George Mers. In genui ne



"mul ti pl e-cl ai ns-i1 nadequat e-fund" cases, the courts have not
al l oned damage claimants to try liability and damages issues in
their chosen fora, even if they agree to return to the admralty
court to litigate the vessel owner's privity or know edge. See
Pershing Auto Rentals, Inc. v. Gaffney, 279 F.2d 546, 549-50 (5th
Cir.1960). This is because, without a concursus in the admralty
court, the claimants could "secure judgnents in various courts
that, in the aggregate, exceed the [limtation] fund." Universal
Towi ng Co. v. Barrale, 595 F. 2d 414, 418 (8th G r.1979). Thus, the
damage cl aimants in a true nmul ti pl e-cl ai ns-i nadequat e-fund case may
not proceed agai nst the vessel owner except in the admralty court.

In recent years, however, courts have allowed claimants to
transform a rmultiple-clains-inadequate-fund case into the
functional equivalent of a single claimcase through appropriate
stipulations, including stipulations that set the priority in which
the nultiple clains wll be paid fromthe limtation fund. By
entering such stipulations, the damage claimants effectively
guarantee that the vessel owner will not be exposed to conpeting
judgnments in excess of the limtation fund. Wt hout such
conpetition for the Iimtation fund, a concursus is unnecessary,
just as in a true single claimant case, and the claimants may
litigate liability and damages issues in their chosen fora. See
Gorman v. Cerasia, 2 F.3d 519, 526 (3d Cir.1993) ("[A]ls long as the
priority stipulations filed in the district court ensure that the
shi powner will not be exposed to conpeting clains to the limted
fund representing nore than the value of his or her vessel, the

district court may authorize the parties to proceed with the state



court action."); Magnolia Marine Transp. Co., Inc. v. Laplace
Tow ng Corp., 964 F.2d 1571, 1576 (5th Cr.1992) ("Miltiple
claimants may reduce their clains to the equivalent of a single
claimby agreeing and stipulating as to the priority in which the
claimants will receive satisfaction agai nst the shi powner fromthe
[imted fund."); In re Damrers & Vanderhei de & Scheepvaart Mats
Christina B.V., 836 F.2d 750, 756 (2d Cir.1988) (explaining that
appropriate stipulations "allow claimants who m ght not otherw se
be entitled to do so to proceed with common | aw actions in other
forums"); S & E Shipping Corp. v. Chesapeake & Ghio Ry. Co., 678
F.2d 636, 644 (6th G r.1982) (explaining that a nultiple clains
situation no | onger exists, and a concursus i s unnecessary, where
the claimants enter priority stipulations); Universal Tow ng Co.
v. Barrale, 595 F.2d 414, 420 (8th Cr.1979) (where two claimants
stipulate the priority in which their clains will be paid fromthe
[imtation fund, the vessel owner is no | onger subject to conpeting
clainms and therefore a concursus would serve no purpose); Inre
Garvey Marine, Inc., 909 F.Supp. 560, 565 (N.D.111.1995) ("The
multiplicity of claims will not bar dissolution of the stay order
if the claimants, by their stipulations, transform the nmultiple
clainms into a single claimfor purposes of the exception."); Inre
Mohawk Assocs. and Furl ough, Inc., 897 F. Supp. 906, 911 (D. Md. 1995)
(sane).
[l

Al though no prior case in this CGrcuit has enployed the

foregoi ng stipul ation met hod to transform a

mul ti pl e-cl ai ms-i nadequat e-fund case i nto the functi onal equival ent



of a single claim case, we follow the nunerous decisions cited
above in doing so today. As an initial matter, we note that the
Suprene Court has approved the use of stipulations in other
contexts to acconplish siml|ar purposes. |In Lake Tankers Corp. V.
Henn, 354 U.S. 147, 77 S.Ct. 1269, 1 L.Ed.2d 1246 (1957), the Court
approved the use of stipulations by multiple claimants to reduce
the aggregate amount of their claims to a level below the
[imtation fund. See id. at 149, 77 S. C. at 1270-71. The
stipulations thus elimnated the need for a concursus, because the
vessel owner no | onger faced the prospect of excess liability. See
id. at 152, 77 S.Ct. at 1272. Significantly, in allowng the state
court action against the vessel owner to proceed, the Court
explicitly rejected the argunment that the Limtation Act protects
the vessel owner against a nultiplicity of suits. See id. at 153-
54, 77 S.Ct. at 1273. Because of the saving to suitors clause, the
Court reasoned, the shipowner may not force the danage cl aimants to
litigate their clains in the admralty court unless a concursus is
necessary to protect the vessel owner's claimof limted liability
under the Act. See id. at 152-54, 77 S.Ct. at 1272-73.

The Lake Tankers case thus establishes that the danage
claimants in a nultiple-clains-inadequate-fund case may file
appropriate stipulations to create an adequate fund case, thereby
elimnating the need for a concursus. |If the damage cl ai mants can
make a concursus unnecessary by stipulating to the anount of their
claims, it follows that they also should be able to nmake a
concur sus unnecessary by transformng their nmultiple clainms into

the functional equivalent of a single claim Thi s procedure



protects the vessel owner's rights under the Limtation Act, while
al l ow ng t he damage cl ai mants to pursue their comon | aw r enedi es—a
result consistent wwth the mandate of the saving to suitors cl ause.
Cf. Damrers, 836 F.2d at 760 (explaining that "admralty courts
nmust strive whenever possible to pronote the policies underlying
both [the Limtation Act and the saving to suitors clause]").

The decision of the former Fifth Grcuit in Pershing Auto
Rentals, Inc. v. Gaffney, 279 F.2d 546 (5th G r.1960) does not
preclude our holding that nultiple claimnts may create the
equi val ent of a single claimby entering appropriate stipul ations.
In that case, four injured clainmnts sought danages agai nst the
vessel owner totalling $558, 000, but the anpunt of the linmitation
fund was only $500. 1In an attenpt to proceed against the vesse
owner and other defendants in state court, two out of the four
claimants offered to file protective stipulations. The district
court nodified its injunction to permit these two claimants to
pursue their state court actions, even though the other two
claimants, who did not offer to file protective stipulations,
sought to recover anmounts in excess of the limtation fund. The
Fifth Crcuit reversed, explaining that the stipulations were
i nadequate, inter alia, because only two out of the four claimnts
agreed to sign them See id. at 549. After reaching this holding,
the Pershing Auto Rentals opinion inplies that the danage clains in
a multiple-clainms-inadequate-fund case nust al ways be adj udi cated
inthe admralty court. See id. at 549-52. However, we do not
believe that such an inplication from Pershing Auto Rentals is

controlling here. In Pershing Auto Rentals, only two out of the



four damage claimants agreed to enter protective stipulations;
thus, a concursus was still necessary to ensure that the vessel
owner would not be exposed to conpeting judgnents that could
exhaust the limtation fund. Unlike the case at bar, the court was
not presented with stipulations which mght have transforned the
multiple clains into the equivalent of a single claim thereby
elimnating the conpetition anong claimants for the limtation
fund.®

Finally, we are persuaded by the weight of authority in
accepting the argunent that nultiple claimants may invoke the
si ngl e cl ai mant exception through appropriate stipulations. Every
circuit court of appeal s that has expressly addressed this argunent
has accepted it. See CGorman v. Cerasia, 2 F.3d 519, 526 (3d
Cir.1993); Magnolia Marine Transp. Co., Inc. v. Laplace Tow ng
Corp., 964 F.2d 1571, 1576 (5th G r.1992); In re Damers &
Vander hei de & Scheepvaart Maats Christina B.V., 836 F.2d 750, 756
(2d Gr.1988); S & E Shipping Corp. v. Chesapeake & Chio Ry. Co.,
678 F.2d 636, 644 (6th Cir.1982); Universal Towi ng Co. v. Barrale,
595 F.2d 414, 420 (8th Cir.1979).

I V.

Wth these legal principles in mnd, we now address the
adequacy of the stipulations filed by appellees, the damge
cl aimants, and approved by the district court in this case. First,
we address whether the stipulations have in fact created the

functional equivalent of a single claim situation, or whether a

®The new Fifth Grcuit has al so distingui shed Pershing Auto
Rentals on this basis. See Odeco Ol & Gas Co., Drilling Dv. v.
Bonnette, 4 F.3d 401, 405 n. 7 (5th Cr.1993).



multiple clainms situation still exists. Only if the stipulations
produce the functional equivalent of a single claimmay the state
court action against BEC proceed. Second, we address whether the
stipulations are otherwi se sufficient to protect BEC s right to
claimlimted liability.
A
Have the Stipulations Created the Equivalent of a Single Cainf

There is no question that the personal injury claimasserted
by Kathleen Carletta and the wongful death claimasserted by the
estate of George Myers are separate clainms that would ordinarily
require a concursus. In addition, "[i]t is ... well settled that
the potential for clainms for attorneys' fees or costs against a
shipowner by a claimant or a third party creates a multiple
cl ai mant situation necessitating a concursus.” Damrers, 836 F.2d
at 756; see also Gorman, 2 F.3d at 528 (sane); S & E Shipping,
678 F.2d at 645-46 (sane); Uni versal Towing, 595 F.2d at 419
(sane). However, all of these problens are cured by paragraphs
five and six of the amended stipul ations, which provide that any
clainms for attorneys' fees or costs have first priority, that the
claim of Myers' estate has second priority, and that Carletta's
claimhas last priority.

To resolve this case properly, however, we nust address two
other sets of potential clains: first, clainms that mght be
asserted by the four mnor children surviving Myers; and second,
indemity or contribution clainms that mght be asserted by BEC s
state court co-defendants.

1. Potential Cains by Myers' Surviving Mnor Children



The deceased, CGeorge Myers, is survived by his nother, Elnora
Myers, and his four mnor children: Shante Denise Myers, Tiffany
El nora Margaret Myers, George Edward Myers, Jr., and Julian Caesar
Mers. The Surrogate's Court for New York County, New York
appointed Elnora Myers as personal representative of her son's
estate. Acting in this capacity, Elnora Myers executed t he anended
stipulations at issue in the instant limtation action, and she is
the plaintiff in the suit against BEC (and others) in Florida state
court for the wwongful death of George Mers.

BEC argues that the personal representative's signature on the
anmended stipulations is insufficient to protect its rights under
the Limtation Act. According to BEC, this is a nmultiple clains
case because Myers' four minor children have not thensel ves signed
any protective stipulations. W disagree. There is only a single
claimarising from Myers' death, and it belongs to the persona
representative of his estate. The beneficiaries of the estate,
including the mnor <children, are not authorized to bring
i ndependent suits for their individual damages; rather, they nust
share in the single judgnent, if any, obtained by the persona
representative. This is true under the general maritinme |aw,
Florida |l aw, and New York law. See FI.Stat. 8§ 768.20 (West 1986)
("The [wongful death] action shall be brought by the decedent's
personal representative, who shall recover for the benefit of the
decedent's survivors and estate all damages, as specified in this
act, caused by the injury resulting in death."); N. Y. Estates,
Powers and Trusts Law 8 5-4.1 (MKinney 1981) ("The persona

representative ... of a decedent who is survived by distributees



may maintain an action to recover damages for a wongful act,
negl ect or default which caused the decedent's death against a
per son who woul d have been liable to the decedent by reason of such
wrongful conduct if death had not ensued."); see also Futch v.
Mdland Enter., Inc., 471 F.2d 1195, 1195-96 (5th G r.1973)
(holding that the only person who can bring a cause of action for
wongful death wunder general maritime law is the persona
representative of the decedent); Funchess v. @lf Stream
Apartnments, 611 So.2d 43, 45 (Fla. App. 4 Dist.1992) ("By requiring
t he personal representative to bring a single action, the [Florida
wongful death] statute elimnates the potential for conpeting
beneficiaries to race to judgnent, preferential treatnment of one or
nore beneficiaries in the disposition of their clains and, nost
significantly, multiple <claims and |awsuits against t he
wr ongdoer."); Mngone v. State, 100 A . D.2d 897, 474 N.Y.S.2d 557
(2d Dept.1984) (under New York law, holding that "[a] persona
representative ... is the only party who is authorized to bring a
survival action for personal injuries sustained by the decedent and
a wongful death action to recover the danages sustained by the
decedent's distributees on account of his or her death"). Because
the result is the same under the general maritine | aw, Florida | aw,
and New York |law, we do not decide which jurisdiction s wongful
death law applies in this case. Rather, we nerely conclude that,
for purposes of the Limtation Act, the existence of m nor children
does not transformthe wongful death cause of action in this case
froma single claim situation to one involving nultiple clains.

Accord In re Mdland Enter., Inc., 886 F.2d 812, 815-16 (6th



Cr.1989) (holding that a wongful death action involving a wi dow
and two children is a single claimfor purposes of the Limtation
Act, because only the personal representative of the estate may
bring the clainm; 1Inre Micho K, Inc., 578 F.2d 1156, 1157-58 (5th
Cir.1978) (sane).
2. Potential Third Party Clainms for Indemity or Contribution
In addition to suing BECin the state court action, appell ees
have nanmed several other parties as defendants. Because these
third party co-defendants coul d assert cross-clai ns agai nst BEC f or
indemmi fication or contribution, a question under the Limtation
Act ari ses. Does the possibility of such third party clains
present a nmultiple claimant situation necessitating a concursus?
There appears to be a split of authority anong the federal
appellate courts on this issue. In Universal Towng Co. V.
Barrale, 595 F.2d 414 (8th G r.1979), the court held that an
indemmity clai magainst the shi powner does not create a multiple
claimsituation, because "the indemity claimis nerely derivative
of the one presented by the clainmnt." ld. at 419. I n ot her
words, "[t]he third party ... can only recover what the clai mant
was entitled to recover from the owner, which cannot exceed the
owner's statutory limt." Id. In S & E Shipping Corp. V.
Chesapeake & Chio Ry. Co., 678 F.2d 636 (6th Cr.1982), the Sixth
Circuit followed the reasoning of the Eighth Grcuit, and held that
indemity and contribution clainms of joint tortfeasors against the
shi powner do not create a nultiple clains situation, because such

clains are "derived from and dependent upon the primary claim



agai nst the shipowner." 1d. at 645.°

More recent opinions, however, have disagreed with the
analysis of the Eighth and Sixth Crcuits. In In re Damers &
Vander hei de & Scheepvaart Maats Christina B.V., 836 F.2d 750 (2d
Cir.1988), the Second Gircuit held that "the reasonabl e prospect of
clainms for indemification should constitute a multiple claimnt
situation necessitating a concursus.” Id. at 757. Fol | owi ng
Danmers, the Third Crcuit recently explained why a concursus is
necessary when there are potential third party clains for
i ndemmi fication or contribution:

A multiple claimant situation could arise, for exanple,
if the plaintiffs seek to enforce a state court judgnment
agai nst the shipowner up to the value of the limtation fund
and then seek to recover the remai ning anount of the judgnent
agai nst the shi powner’'s co-defendants. |f the defendants do
not sign protective stipulations with the admralty court,
they would not be foreclosed from recovering against the
shi powner for contribution, even though his or her liability
(assumng a finding of no privity or know edge) has al ready
been exhausted. It is precisely this kind of conpetition for
the limtation fund that the Act was designed to avoid.

Gorman v. Cerasia, 2 F.3d 519, 527 (3d Gr.1993).® The Fifth

‘I'n a separate opinion, Judge Kennedy disagreed with the
majority's holding that indemity and contribution clains from
joint tortfeasors are nerely derivative of the primary claim
agai nst the shipowner. See id. at 646-49.

8Gorman provided a "practical illustration of why a
co-defendant's contribution claimcreates a nultiple claimnt
situation” by quoting from Judge Kennedy's concurring opinion in
S & E Shipping. See Gorman, 2 F.3d at 527 n. 8. W do the sane:

The [plaintiffs] could win a | arge judgnent agai nst
[the shipowner and its co-defendant] jointly in the
state court, say $1,000,000. [The co-defendant] could
also win a judgnent in state court entitling it to
contribution from[the shipowner] for anything it pays
the [plaintiffs] in excess of one-half the judgnment, or
$500, 000. Because of the stipulation they have filed
with the District court, the [plaintiffs] could collect
no nore from/[the shipowner] than the value of the



Crcuit has followed the anal ysis of the Second and Third Circuits
on this issue. See Odeco Ol & Gas Co., Drilling Div. v. Bonnette,
74 F.3d 671, 675 (5th Cr.1996) (explaining that potential clains
for contribution or indemity asserted by the vessel owner's
co- def endants nust be considered separately in assessi ng whether a
concursus in the admralty court is required); In re Port Arthur
Towi ng Co., 42 F. 3d 312, 316 (5th Cir.) (per curiam (sane), cert.
deni ed sub nom Jarreau v. Port Arthur Towing Co., --- US ----,
116 S.Ct. 87, 133 L.Ed.2d 44 (1995).

We find the nore recent case | aw nore persuasive. Therefore,
to determ ne whether a nultiple-clains-inadequate-fund situation
exi sts, potential clains for indemity or contribution from the
vessel owner's co-defendants nust be separately considered. In
this case, therefore, we hold that the possibility of clainms from
BEC s state court co-defendants creates a nultiple clains

si tuati on.

[imtation fund as determ ned by the District Court.

| f the fund contains only $250,000 ... then [the
co-defendant], jointly and severally |iable, would be
obligated to pay [the plaintiffs] the unpaid bal ance of
t he judgnent, or $750,000. Under its right to
contribution [the co-defendant] would be entitled to
recover from[the shi powner] any excess over $500, 000
that it paid the [plaintiffs], or $250,000. Since [the
co-defendant] did not stipulate that any state court
judgnment in its favor would not be res judicata on the
[imtation question, it would then have a $250, 000

cl ai m agai nst [the shipowner] that was not subject to
[imtation. The result would be that [the shi powner]
woul d have to pay a total of $500,000 on account of the
injury ... when under the Limted Liability Act it
shoul d only have been |iable for the value of the
vessel, or $250, 000.

This is a clear violation of the Limted Liability Act.

S & E Shipping, 678 F.2d at 647 (opinion of Kennedy, J.).



None of BEC s state court co-defendants has entered
stipulations protecting BEC s rights under the Limtation Act. The
new Fifth Grcuit has suggested that all potential claimnts
agai nst the vessel owner, including third parties who m ght have
contribution or indemity clainms, nmust sign protective stipulations
in order for the injured claimants to proceed outside of the
[imtation action. See Odeco Ol & Gas Co., Drilling Div. wv.
Bonnette, 74 F.3d 671, 675 (5th G r.1996) (holding that al
claimants, including co-defendants who mght assert clains for
contribution or indemity, nust enter protective stipulations in
order for the injunction against state court proceedings to be
lifted); Inre Port Arthur Towi ng Co., 42 F.3d 312, 316 (5th Cr.)
(per curiam ("When the aggregate of the danages bei ng sought by
all claimnts exceeds the value of the concursus, actions in state
court cannot proceed unless all claimnts enter into a stipulation
t hat adequately protects the shipowner.... [A] "claimant' in this
context includes a codefendant who is asserting a cross claimfor
i ndemmi fication, costs, and attorneys' fees."), cert. denied sub
nom Jarreau v. Port Arthur Towing Co., --- US ----, 116 S . C
87, 133 L.Ed.2d 44 (1995). The basis for this suggestion (that al
pot enti al cl ai mant s, i ncluding co-defendants, nmust ent er
stipulations) is the lack of assurance that the vessel owner's
right toclaimlimted liability will be fully protected.

However, the Second Circuit in Damers has held that the
vessel owner can be protected fromexcess liability at the hands of
third parties even if those third parties thenselves do not enter

any protective stipulations. See id. at 758-59. In Dammers, the



damage claimants entered the follow ng stipulation:

in the event there is a judgnent or recovery in any State
Court actions in excess of [the limtation fund] whether
agai nst the [vessel owners], or any other liable parties who
may cross-claimor clai mover against the [vessel owners], in
no event will [the damage claimants] seek to enforce said
excess judgnent or recovery insofar as sane may expose [the
vessel owners] toliability in excess of [the limtation fund]
pendi ng the adjudication of Limtation of Liability in the
District Court.

Id. at 759. Al though none of the vessel owners' co-defendants in
Danmers entered stipulations, the Second Crcuit held that the
above-quot ed stipulation was sufficient to protect the owners from
excess liability at the hands of third parties.® Thus, the damage
claimants were allowed to proceed against the vessel owners in
state court.

Here, appell ees have attenpted to cure the probl empresented
by the existence of BEC s co-defendants by entering a stipulation
simlar to the one approved in Damrers. Appellees have stipul ated
as foll ows:

4. That the Respondent/C aimants will not seek to enforce any
judgnment rendered in any state court, whether against the
Petitioner or another person or entity that would be entitled
to seek indemity or contribution fromthe Petitioner, by way
of cross-claimor otherw se, that would expose the Petition
[sic] toliability in excess of $40,090.00, until such tinme as
this Court has adjudicated the Petitioner's right to limt
that liability.

In our view, this stipulation cures the "nmultiple clains" problem

°Al t hough the new Fifth Gircuit has suggested that all of
the vessel owner's co-defendants nust thensel ves enter
stipul ations, see supra, no Fifth Crcuit cases have actually
criticized the stipulation approved in Damrers. Indeed, inlInre
Two "R" Drilling Co., 943 F.2d 576, 578 (5th GCir.1991), the new
Fifth Crcuit upheld a stipulation that mrrors the stipul ation
approved i n Danmers.



presented by BEC's state court co-defendants. These third
parties' clains against BEC are based solely on their liability to
appel | ees. Appel |l ees have prom sed not to enforce any state court
j udgment (which would expose BEC to liability in excess of the
[imt) against any party, including BEC s co-defendants, until
BEC s right to limtation is adjudicated in the admralty court.
By giving up such clains unless and until limtation is denied,
appel l ees have elimnated the possibility that conpeting clains
wi |l exhaust the limtation fund before the admralty court has the
opportunity to determ ne whether to grant limted liability to BEC

For all of the foregoing reasons, we therefore conclude that
appel l ees’ stipulations have converted this case into the
functional equivalent of a single claimcase.

B.
Content of the Stipulations

Even in a single claimant case, the stipulations nmust fully
protect the vessel owner's rights under the Limtation Act. In
this case, we have three specific concerns with respect to the
amended stipulations, which we direct the district court to
eval uate on remand.

First, the stipul ati ons nust protect the vessel owner's right
to litigate its claimto limted liability exclusively in the
admralty court. In paragraphs one and two of the anended
stipulations, appellees have conceded the admralty court's

exclusive jurisdiction over all limtation issues, and i n paragraph

“However, further nodifications of this stipulation, as
di scussed in Part IV B of this opinion, may be necessary to
protect the vessel owner.



t hree, appel |l ees have prom sed not to seek a determ nation of those
[imtationissues intheir state court action. Mreover, appellees
have consented "to waive any res judicata effect the decisions,
rulings or judgments of any state court mght have on those
[limtation] issues.” Qur concern is this: in order to protect
the vessel owner's statutory rights, this latter stipulation nust
not be interpreted too narrowmy. The danage clai mants nust agree
not only to waive a "res judicata" defense, but nust also agree to
wai ve the rel ated defense of issue preclusion with respect to al

matters reserved exclusively for determnation by the admralty
court. For exanple, suppose that the state court holds that a
single negligent act attributable to BEC caused the accident. The
state court's determnation that BEC is liable for the accident
woul d be binding in the limtation proceeding, and the admralty
court would determine only whether BEC is entitled to limt that
l[iability. To receive limtation, BEC woul d have to prove that it
| acked privity or know edge of the negligent act. In litigating
this question of BEC s privity or know edge, appellees may not
assert any defense based on i ssue preclusion. Thus, it is possible
that several factual issues that were determ ned by the state court
in resolving the negligence question would have to be relitigated
in the admralty court in resolving the privity or know edge
guestion. On remand, the district court shoul d determ ne whet her
appel l ees intended to waive the defense of issue preclusion with
respect to all limtation issues. | f appell ees’ waiver was not
intended to be so broad, then the district court should reinstate

the i njunction agai nst appel |l ees' state court action. The district



court should also consider whether the |anguage of the anended
stipul ations needs to be clarified in light of the concerns we have
identified in this paragraph.

Second, the stipulations nust protect the vessel owner from
having to pay danages in excess of the limtation fund, unless and
until the admralty court denies Ilimted liability. In paragraph
four of the anended stipul ations, appellees have prom sed not to
enforce any judgnent in excess of the limtation fund agai nst BEC,
or agai nst any co-liable party, "until such tine as [the admiralty
court] has adjudicated the Petitioner's right to limt that
l[iability.” We believe that this stipulation needs clarification,
because it does not spell out what happens in the event that BEC s
[imtation petition is granted. Qoviously, if limtation is
granted, it would violate the spirit of the Limtation Act for
appellees to enforce any judgnent that would require BEC to pay
damages in excess of the limtation fund. On remand, the
stipulation should be clarified accordingly.

Finally, the stipulations nust protect the vessel owner from
litigation by the damage claimants in any forum outside the
l[imtation proceeding. Here, the stipulations refer only to "state
court." Because danage clains also may be heard in other fora
(e.g., the law side of the federal <court), the appellees
stipul ati ons shoul d be anmended accordingly.

V.
For the foregoi ng reasons, we VACATE t he order of the district

court lifting the injunction against the state court action, and



REMAND for further proceedings consistent with this opinion.™ n
remand, if the concerns we have identified in Part IV.B. of this
opinion are satisfied, the district court may permt the state
court action against BEC to proceed.

VACATED and REMANDED.

W& note that the concerns pronpting this remand are
relatively mnor and that they probably can be renedi ed on
remand.



