United States Court of Appeals,
El eventh Gircuit.
No. 95-2255.
John ROONEY, |11, John Rooney, Jr., Marsha Rooney, Keith Rooney,
By and Through his Next Best Friend, John Rooney, Jr., his father,
Plaintiffs-Appellants,

V.

CGeorge Lee WATSON, individually and in his official capacity,
County of Vol usia, Defendants-Appell ees,

Department of Public Safety, Volusia Co., Defendant.
Dec. 26, 1996

Appeal from the United States District Court for the Mddle
District of Florida. (No. 93-32-CIV), Anne C. Conway, Judge.

Bef ore HATCHETT, Chief Judge, ANDERSON, Circuit Judge, and WOOD,
Senior Circuit Judge.

HATCHETT, Chief Judge.

Fol | owi ng Cannon v. Taylor, 782 F.2d 947 (11th Cr.1986), the
court affirms the district court's granting of sunmmary judgnent to
a county and a deputy sheriff after finding that no constitutional
deprivations resulted froman autonobile accident.

BACKGROUND

On January 23, 1989, John Rooney IIl was driving his parents’
truck, and his younger brother, Keith Rooney, was a passenger.
George Watson, a deputy sheriff in Volusia County, Florida, while
on duty, was driving his patrol vehicle southbound on H ghway 11
traveling at approximately 82 mles per hour. The Rooneys were
travel i ng northbound on Hi ghway 11 and at Reynol ds Road attenpted

to make a left turn. Watson's patrol vehicle struck the Rooneys’
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vehicle. At the tine of inpact, Watson's vehicle was traveling
approximately 73 mles per hour. WAtson was neither engaged in a
police pursuit nor responding to an energency call, and he did not
have his lights or sirens operating. As a result of the accident,
Keith Rooney sustained severe head injuries and John Rooney
sustained bodily injuries and | ost teeth. Watson was not seriously
i njured.

On January 14, 1993, John Rooney, Jr., Marsha Rooney, John
Rooney 11, and Keith Rooney filed suit agai nst Deputy Watson and
Vol usia County claimng constitutional violations under section
| 983 and state | aw negligence clains. Follow ng the conpl etion of
di scovery, the appellees noved for sunmary judgnent. The district
court granted the appellees' notions for sunmary judgnent on the
federal civil rights counts on January 23, 1995, and in the sane
order declined to exercise supplenental jurisdiction over the state
I aw cl ai ns. In granting the appellees’' notions for summary
judgment, the district court relied on Cannon v. Taylor, 782 F.2d
947 (11th Cir.1986).

CONTENTI ONS

The Rooneys contend that Witson's conduct anounted to a
constitutional deprivation. They argue that their case is
di stingui shabl e from Cannon because Vol usia County had a de facto
custom and policy that encouraged indiscrimnate speeding and
grossly negligent driving. They assert that Keith Rooney was
deprived of a normal |ife, John Rooney Il was deprived of a norma
life, and John, Jr. and Marsha Rooney were deprived of their

property, the truck, due to Volusia County's | ongstandi ng policy of



al I owi ng reckl essness in the operation of patrol vehicles.

The Rooneys claimthat the distinction between their case and
"police-chase" cases that refused to find a constitutional
violation is that this was not a "police-chase" case. In this
case, Deputy Watson was not engaged in any pursuit of any kind.
They contend that Volusia County's refusal to prevent reckless
driving anong patrol vehicles could have |ed a reasonable jury to
find that it amounted to a deliberate indifference to the rights of
third parties. They also argue that the district court confused
the role of customand policy in the allegation with the separate
cl aim agai nst Volusia County for failure to properly train and
supervise, and as a result, the district court reached the wong
result. The Rooneys assert that the trial court failed to nmake the
di stinction between their claimfor deprivation of life, liberty
and property through a policy or custom and their claim for
deprivation of their constitutional rights through a failure to
train or supervise. They contend that the Suprenme Court recogni zed
a "failure to train" as a cognizable civil rights claimin Gty of
Canton v. Harris, 489 U S 378, 109 S.Ct. 1197, 103 L.Ed.2d 412
(1989).

Wat son and Volusia County contend that the district court
properly granted summary judgnent to them because the Rooneys
failed to prove a constitutional deprivation actionable under
section 1983. They argue that in order for the Rooneys to state a
claimthey nmust prove that a statute, ordinance, custom or policy
of the governnent caused the governnment officer or enployee to

vi ol ate another's constitutional rights. Moreover, they argue that



Deputy Watson was not a policy maker for Volusia County; that the
Rooneys' claim of deprivation of substantive or procedural due
process is not triggered by nere negligence; that Deputy Watson's
actions cannot rise to an unreasonabl e seizure in violation of the
Fourth Amendnent; and that under this court's decision in Cannon
v. Taylor, 782 F.2d 947 (11th G r.1986), a negligent or even
grossly negligent operation of a notor vehicle by a policeman
acting in the line of duty does not give rise to a cause of action
for violation of a federal right under section | 983.
| SSUE

The sole issue we address in this appeal is whether the
district court erred in granting sunmary judgnment to the appell ees
in finding that no constitutional deprivation occurred.

DI SCUSSI ON

Qur review of a district court's decision to grant summary
judgnment is de novo. Hale v. Tallapoosa Co., 50 F.3d 1579 (1l1th
Cr.1995). W independently reviewthe record to determ ne whet her
summary  j udgnent was appropriate viewing the pleadings,
depositions, answers to interrogatories and admi ssions on file
together with affidavits, if any, to determ ne whether a genuine
issue of material fact exists and whether the noving party is
entitled to judgnent as a matter of law. Celotex v. Catrett, 477
U S 317, 324, 106 S.C. 2548, 2553, 91 L.Ed.2d 265 (1986). I n
maki ng our determ nation, we view the record in the |ight nost
favorabl e to the nonnoving party and with all reasonabl e i nferences
resolved in their favor. Hale, 50 F.3d at 1581.

| . Deputy Wit son



The Rooneys brought this action under 42 US. C 8§ |983
cl ai m ng that both Deputy Watson and Vol usia County violated their
constitutional rights to life, liberty, property, procedural due
process and rights to travel under the United States Constitution.
In order for the Rooneys to state a cause of action agai nst Wat son
in his official capacity, we nust determ ne (1) whether Watson's
conduct alleged to have caused their harm occurred while he was
acting under color of state law, and (2) whether his alleged
conduct deprived the Rooneys of rights, privileges, or inmunities
guar anteed under the Constitution or laws of the United States.
Parratt v. Taylor, 451 U S. 527, 535, 101 S.C. 1908, 1912-13, 68
L. Ed. 2d 420 (1981), overruled on other grounds by, Daniels v.
WIllianms, 474 U S. 327, 106 S.Ct. 662, 88 L.Ed.2d 662 (1986); see
al so Burch v. Apal achee Community Mental Health Servs., Inc., 840
F.2d 797, 800 (11th G r.1988), aff'd by, Zinernmon v. Burch, 494
U.S. 113, 110 S.Ct. 975, 108 L. Ed.2d 100 (1990).

Qur decision in Cannon v. Taylor, 782 F.2d 947 (11th
Cir.1986), directs our analysis in this case. |In Cannon, a police
of ficer responding to a disturbance call at a local pool hall in
Col unbus, Georgia, struck another vehicle killing the driver of
that vehicle. Wen responding to the call, the officer had neither
his flashing lights nor siren activated even though he was
traveling sixteen mles over the speed limt. Under Ceorgia |aw,
at the time of the accident, police officers responding to
energency calls were allowed to exceed posted speed limts as |ong
as they wused their vehicles' flashing lights and siren. The

decedent's famly filed suit under 42 U.S.C. 8§ 1983 claimng that



the police officer and the city of Colunbus deprived the decedent
of her life w thout due process of the law through reckless and
excessi ve speeding without the use of lights and sirens. In that
decision, this court held "that a person injured in an autonobile
accident caused by the negligent, or even grossly negligent,
operation of a notor vehicle by a policeman acting in the |ine of
duty has no section | 983 cause of action for violation of a federal
right." Cannon, 782 F.2d at 950. |In reaching that conclusion

this court noted that it could not find any cases supporting the
proposition that a police officer's negligence in operating his
vehi cl e deprives an injured person of due process of |aw and that
"aut onobi |l e negligence actions are grist for the state law ml|.
But they do not rise to the |l evel of a constitutional deprivation."
Cannon, 782 F.2d at 949-50.

Under our reasoning in Cannon, Deputy Witson's single
accident, whether we characterize it as negligence or even gross
negl i gence causing the Rooneys harm does not amount to a
constitutional deprivation. Al though Watson was not responding to
an energency call, we believe Cannon 's holding dictates the result
we reach. In this case, Watson was on duty and on patrol at the
time of the accident. Under the reasoning of Cannon, we do not
bel i eve that any al |l eged negli gence on Deputy Watson's part amounts
to a constitutional deprivation sinply because he was speeding in
t he absence of an enmergency response or police pursuit. Perhaps
his driving at a high rate of speed in a non-energency or
non-pursuit situation reveals gross negligence rather than

negligence, but it does not transform a state tort claiminto a



constitutional deprivation under the circunstances of this case.
Therefore, in the absence of a constitutional deprivation, the
Rooneys cannot sustain a cause of action against Wtson under
section 1983."°
1. County of Volusia

The Rooneys also assert that Volusia County maintained a
customor policy of allow ng patrol vehicles to drive reckl essly.
Consequently, they argue that they should be able to establish
their section 1983 claim based upon Volusia County's custom or
policy that led to their constitutional deprivation. As the
district court correctly pointed out, an inquiry into a
governnmental entity's custom or policy is relevant only when a
constitutional deprivation has occurred.” See Vineyard v. County
of Murray, Ceorgia, 990 F.2d 1207, 1211 (11th Gr.), cert. denied,
510 U.S. 1024, 114 S.Ct. 636, 126 L.Ed.2d 594 (1993).° Since we
have determ ned that Deputy Watson's conduct did not cause the
Rooneys to suffer a constitutional deprivation, we need not inquire
into Volusia County's policy and customrelating to patrol vehicle

operation and training. Los Angeles v. Heller, 475 U. S. 796, 799,

'The Rooneys may still maintain a cause of action under
state | aw agai nst Deputy Wt son

*The Rooneys al so allege that Volusia County's failure to
train officers for high speed vehicle operation |eads to a
cogni zabl e cause of action under section |1983. The Rooneys
cannot mmintain this cause of action, however, because the
aut onobi |l e accident did not rise to a level of violating their
constitutional rights.

]'n Vineyard, we stated that "[o]nly when it is clear that a
vi ol ation of specific rights has occurred can the question of 8§
1983 nunicipal liability for the injury arise.”™ Vineyard, 990
F.2d at 1211.



106 S.&. 1571, 1573, 89 L.Ed.2d 806 (1986) (finding that a
departnmental policy or regulation authorizing the use of
constitutionally excessive force is not rel evant when a person has
not been deprived of a constitutional right as a result of actions
taken by an individual police officer); see also Roach v. Gty of
Fredericktown, M., 882 F.2d 294, 297-98 (8th Cr.1989) (finding
that a municipality may be held liable under section 1983 for
i nadequate training only after determning that the plaintiff has
suffered a constitutional deprivation as a result of the nunici pal
enpl oyee's conduct). Therefore, our finding that the Rooneys did
not suffer any constitutional deprivation nakes it unnecessary to
consi der Volusia County's policy or custom?
CONCLUSI ON

Because we have determ ned that Deputy Watson's conduct did
not deprive the Rooneys of any constitutional right, they cannot
mai ntain a cause of action under section |[|983. The district
court's decision granting Deputy Watson and the County of Volusia's
notions for summary judgnent is affirnmed.

AFFI RVED.

ANDERSON, Circuit Judge, concurring:

| concur in the judgnent. For the reasons indicated in Judge

Hat chett's opinion, | agree that Deputy Watson did not violate
plaintiffs' constitutional rights. | also conclude that Vol usia
County did not violate plaintiffs' constitutional rights. | note

that plaintiffs' only argunent with respect to lack of training is

A similar result obtains with respect to the Rooneys' other
theories of liability based on a failure to train and
unr easonabl e sei zure.



the lack of high speed training on the range. However, | do not
think that the lack of training on the range could be a
contributing cause in this case. Deputy Watson did not |ose
control. Rat her, the only possible causes of this accident are
readily subject to training in the classroom (e.g., the obvious
dangers of high speeds, especially at night, and in view of
oncom ng traffic). | note also that plaintiffs' evidence about
speedi ng was vague and unhel pful and coul d not constitute the basis
of liability on the county's part for a constitutional violation.
I n view of the evidence proffered by the plaintiffs in this summary
judgnment record, | readily conclude that plaintiffs have failed to
show t hat Vol usia County was deliberately indifferent in any manner

that coul d have caused the acci dent.



