PUBLI SH

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 95-2138

D. C. Docket No. 91-MDL-878

| N RE | NFANT FORMULA ANTI TRUST LI Tl GATI ON,
MDL 878; FLEM NG COVPANI ES, | NC.; STATE OF
LOUI SI ANA,
Pl ai ntiffs-Appellants,

ver sus

ABBOTT LABORATORI ES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Florida

(Decenber 20, 1995)

Bef ore EDMONDSON, DUBI NA and BARKETT, G rcuit Judges.

PER CURI AM

This is an appeal by class plaintiffs ("Appellants") of an
order denying their notion for a prelimnary and permanent
i njunction against Locator of Mssing Heirs, Inc. ("Appellee"), a
non-party to the pending Antitrust action brought by Appellants

agai nst several manufacturers of infant fornmula. The district



court denied Appellants’ nmtion for lack of subject matter
jurisdiction. W affirm

Appellants say the district court has subject matter
jurisdiction over this matter involving a non-party under either
Federal Rule of Civil Procedure 23(d) or the AIl Wits Act, 28
U.S.C. 81651." The district court's conclusion that it |acked

subject matter is a question of |aw revi ewed de novo. Sea Vessel,

Inc. v. Reyes, 23 F.3d 345 (11th G r. 1994).

The Federal Rules of Civil Procedure do not create federa

jurisdiction, see Oven Equi pnent & Erection Co. v. Kroger, 98 S. Ct.

2396, 2400 & n.7 (1978). Rule 23(d) is only a procedural law it
is not a grant of subject matter jurisdiction. The district
court | acked subject matter jurisdiction over this matter.

AFF| RMED.

" Appel | ants propose the All Wits Act as a basis for subject
matter jurisdiction for the first time on appeal. Appellants never
raised this issue at trial and are foreclosed fromraising it now.
Singleton v. Wilff , 96 S.Ct. 2868, 2877 (1976); Federal Deposit
Ins. Corp. v. Verex Assurance, Inc., 3 F.3d 391, 395 (1i1th Cr.
1993) .




