United States Court of Appeals,

El eventh Circuit.

No. 95-2138.
In re | NFANT FORMULA ANTI TRUST LI TI GATI ON, MDL 878; Flem ng
Conmpani es, Inc.; State of Louisiana, Plaintiffs-Appellants,
V.

ABBOTT LABORATCRI ES, Def endant - Appel | ee.
Dec. 20, 1995.
Appeal from the United States District Court for the Northern
District of Florida. No. 91-MDL-878), Maurice Mtchell Paul, Chief
Judge.
Bef ore EDMONDSON, DUBI NA and BARKETT, Circuit Judges.
PER CURI AM
This is an appeal by class plaintiffs ("Appellants”) of an
order denying their notion for a prelimnary and permanent
i njunction against Locator of Mssing Heirs, Inc. ("Appellee"), a
non-party to the pending Antitrust action brought by Appellants
agai nst several manufacturers of infant fornula. The district
court denied Appellants’ nmotion for Jlack of subject matter
jurisdiction. W affirm
Appel lants say the district court has subject nmatter
jurisdiction over this matter involving a non-party under either
Federal Rule of G vil Procedure 23(d) or the Al Wits Act, 28

*

U S . C § 1651. The district court's conclusion that it | acked

subject matter is a question of |aw reviewed de novo. Sea Vessel,

"Appel | ants propose the AIl Wits Act as a basis for subject
matter jurisdiction for the first tinme on appeal. Appellants
never raised this issue at trial and are foreclosed fromraising
it now Singleton v. WiIff, 428 U. S 106, 119-121, 96 S. C
2868, 2877, 49 L.Ed.2d 826 (1976); Federal Deposit Ins. Corp. V.
Verex Assurance, Inc., 3 F.3d 391, 395 (11th G r.1993).



Inc. v. Reyes, 23 F.3d 345 (11th G r.1994).

The Federal Rules of Civil Procedure do not create federal
jurisdiction, see Onen Equi pnent & Erection Co. v. Kroger, 437 U.S.
365, 368-370 & n. 7, 98 S.Ct. 2396, 2400 & n. 7, 57 L.Ed.2d 274
(1978). Rule 23(d) is only a procedural law, it is not a grant of
subject matter jurisdiction. The district court |acked subject
matter jurisdiction over this matter.

AFFI RVED.



