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PER CURI AM
This appeal originally involved two co-defendants, Martin
Gonzal ez and Edwi n Nunez, but we have severed the cases and issue
separate opinions in each. This opinion addresses only the appeal
by Gonzal ez of his conviction for conspiracy to pass and possess
counterfeit noney, possession of counterfeit noney, and passing
counterfeit noney, under 18 U S.C. 88 371 and 472. He raises two
issues. First, he contends the district court erred in denying his
notion to suppress evidence. Second, he contends the district
court erred in not affording hima tw | evel offense reduction for
acceptance of responsibility under the United States Sentencing
Gui del i nes.
| . The Facts
In the late hours of July 1 or early norning hours of July 2,
1994, a bartender at a Daytona Beach nightclub received from a

custoner, John Starkie, a twenty-dollar bill, which the bartender



suspected was counterfeit. Starkie was with Martin Gonzal ez when
he passed the bill. VWhile the bartender notified nmanagenent,
Starkie and CGonzalez remained at the bar area. The bartender
pointed the two nen out to her superiors. One of the managers
directed Starkie and Gonzalez to a back room of the nightclub

At approximately 12:30 a. m police officers were dispatched to
t he ni ghtcl ub. In the presence of an officer, the bartender
identified Starkie as the custoner who had passed the counterfeit
bill to her. The officer examned the bill and believed it was
obviously counterfeit because of its texture.

One of the officers asked Gonzal ez and Starkie if they had any
noney and they reached into their pockets and took out additional
counterfeit bills. Shortly after producing the counterfeit bills,
the men were formally arrested and given a Mranda warning. After
t hat, several other counterfeit bills were found in the nightclub's
cash regi sters and brought to the back room

Dayt ona Beach police then interviewed Gonzalez and Starkie
separately at the nightclub. Secret Service Special Agent
Pritchard was called to the scene and he al so intervi ewed Gonzal ez
and Starkie. Before interviewing the nen, Agent Pritchard read
each a Mranda warning. Starkie admtted that he knew the
twenty-dollar bill was counterfeit and that he had passed it, but
he was reluctant to disclose the source of the bills. Pritchard
then all owed Starkie and Gonzal ez to speak with each other. After
conferring with Gonzal ez, Starkie disclosed that the counterfeit
bills came froman individual naned Tony Garcia. Starkie described

Tony Garcia as a "Latino with a black ponytail."” Both Starkie and



CGonzal ez signed sworn statenents, and Starkie | ed Agent Pritchard
to Garcia's residence. Tony Garcia turned out to be Edwi n Nunez.
1. Procedure

A grand jury indicted Gonzal ez, Starkie and Nunez on charges
of conspiracy to pass and possess conterfeit noney, possession of
counterfeit noney, and passing counterfeit noney. Before trial
Gonzalez filed a notion in limne to suppress physical evidence
(the counterfeit bills seized from Gonzalez's person) and
st atenments. Gonzalez's nmotion clainmed that the police |acked
probabl e cause to arrest, and reasonabl e suspicion to detain, him
The notion further alleged that the police had ordered himto give
them the counterfeit bills.

The magi strate judge consol i dat ed Gonzal ez' s hearing with that
of his two co-defendants, Starkie and Nunez, both of whom al so
filed notions to suppress. After four days of hearings [R11-155-
7], the magistrate judge issued a report and recomrendation that
Gonzalez's notion to suppress be denied. The district court
adopted the report and reconmendati on as to CGonzal ez.

Gonzal ez then attenpted to enter a conditional guilty plea to
preserve his right to appeal the denial of his notion to suppress.
The governnent opposed a conditional plea. |In response, Gonzal ez
waived his right to a jury trial. After a bench trial, the
district court found Gonzal ez guilty of three counts of possessing
and passing counterfeit bills.

At sentencing, Gonzalez objected to his presentence report
because it did not reconmend a two-|evel adjustnment for acceptance

of responsibility pursuant to US S G § 3E1.1. The court



overrul ed the objection, citing as grounds the four-day suppression
heari ng. Gonzal ez appeals his conviction, contending that the
district court erred in denying his notion to suppress, and that it
was error to deny himan acceptance of responsibility adjustnent.
We address each contention in turn.
A. Denial of the Mdtion to Suppress Evidence

The district court denied Gonzalez's notion to suppress the
counterfeit bills and the statenents he made to officers at the
ni ghtclub the evening of his arrest. W review the district
court's findings of fact on a notion to suppress only for clear
error, with the record being viewed in the Iight nost favorable to
the party prevailing below (the governnent). United States v.
Allison, 953 F.2d 1346, 1349 (11th G r.1992). W review the
district court's |legal conclusions de novo. |Id.

The district court found that Gonzal ez voluntarily enptied his
pockets to reveal counterfeit bills. Unl ess Gonzal ez was
unlawful Iy detained at the tine he produced those bills, they are
adm ssi ble as evidence. The same is true of his statenments.
Gonzal ez contends that he was unlawfully detained at the tinme. He
argues that the officers | acked reasonabl e suspicion to detain him

It is well settled that a police officer may detain a person
under investigation when the officer has a reasonabl e suspicion
that the personis involvedincrimnal activity. United States v.
Tapia, 912 F.2d 1367, 1370 (11th G r.1990). Reasonabl e suspicion
is determned fromthe totality of the circunstances. Uni ted
States v. Sokolow, 490 U S 1, 8, 109 S.C. 1581, 1585-86, 104
L.Ed.2d 1 (1989). Although this standard is |ess demanding than



probabl e cause, the Fourth Amendnent requires that the officer have

sonme mnimal objective justification for the stop. I1d. at 7, 109
S.Ct. at 1585. "Such facts may be derived from"vari ous objective
observations, information from police reports, if such are

avai |l abl e, and consi deration of the nodes or patterns of operation
of certain kinds of | awbreakers.' " United States v. WIllianms, 876
F.2d 1521, 1524 (11th Cr.1989) (quoting United States v. Cortez,
449 U.S. 411, 418, 101 S.Ct. 690, 695, 66 L.Ed.2d 621 (1981)).

Gonzal ez contends that the police did not have reasonabl e
suspicion to detain him because he was not identified as having
passed a counterfeit bill; he was nerely present when Starkie
passed a counterfeit bill. W have recogni zed that a person's nere
presence at the scene of a crinme, w thout nore, does not support a
finding of probable cause to arrest, e.g., WIlson v. Attaway, 757
F.2d 1227, 1238 (11th Cir.1985), but the issue before us is not
probabl e cause to arrest. The issue is reasonable suspicion to
detain. The police did not detain Gonzal ez nerely because he was
present at the nightclub. Gonzalez was with Starkie at the
nightclub and was standing beside him when Starkie passed the
counterfeit bill. A person's proximty to a person whom officers
have probable cause to believe is commtting a crine may be
considered as a factor in assessing reasonable suspicion. United
States v. Sink, 586 F.2d 1041, 1047 (5th Cr.1978); United States
v. Silva, 957 F.2d 157, 159-61 (5th Gr.), cert. denied, --- US.
----, 113 S.Ct. 250, 121 L.Ed.2d 182 (1992).

The officers were acting on nore than an inchoate and

unparticul ari zed suspi cion here. See United States v. Wrthi ngton,



544 F.2d 1275, 1280 (5th Gr.), cert. denied, 434 U S. 817, 98
S.C. 55, 54 L.Ed.2d 72 (1977). W are convinced that the district
court properly applied the lawto its factual findings in deciding
that the police had reasonable suspicion to detain Gonzal ez for
i nvestigation. The evidence voluntarily produced, and statenents
voluntarily made, by Gonzalez during the Ilawful pre-arrest
i nvestigation was adm ssi bl e agai nst him
B. The Sentencing Cuidelines |Issue

Gonzal ez also contends that the district court erred by
refusing to reduce his offense level for acceptance of
responsi bility under section 3E1.1 of the United States Sentencing
GQuidelines. Section 3ELl.1 provides that a defendant who "clearly
denonstrates a recognition and affirmative acceptance of personal
responsibility for his crimnal conduct"” may receive a two-|evel
decrease in his offense level. U S. S .G 8§ 3El.1(a). W reviewthe
district court's determ nation under section 3El.1(a) for clear
error. United States v. Carroll, 6 F.3d 735, 739 (11th G r.1993).
We have stated nunerous tinmes that "[t]he district court is in a
uni que position to evaluate whether a defendant has accepted
responsibility for his acts, and this determnationis entitled to
great deference on review." United States v. Pritchett, 908 F.2d
816, 824 (11th G r.1990).

Comment 2 to section 3ELl.1 provides that "[t]his adjustment is
not intended to apply to a defendant who puts the governnent toits
burden of proof at trial by denying the essential factual elenents
of guilt, is convicted, and only then admts guilt and expresses

renmorse. " Gonzalez maintains that he accepted responsibility



because, apart from his challenge to the admissibility of the
evi dence, he did not testify and deny actual guilt, and he saved
the court time by: (1) offering a conditional plea (rejected by
t he governnent); (2) waiving his right to a jury trial; and (3)
stipulating to facts based upon transcripts of the notion hearing.
Comment 2 to section 3El.1 states that if a defendant elects
to go forward with trial, it is a "rare situation”™ when the
def endant nmay nonet hel ess qualify for acceptance of responsibility.
Such a rare situation may exi st when a defendant goes to trial only
to "preserve issues that do not relate to factual guilt." The
exanpl es the conmment gives of matters unrelated to factual guilt
are constitutional challenges to a statute and challenges to the
applicability of a statute to specific conduct. Those exanples are
further renoved fromcontesting "factual guilt” than is a chall enge
to the adm ssibility of the evidence establishing factual guilt.
Gonzal ez was charged with possessi ng and passi ng counterfeit
twenty-dollar bills. The dispositive evidence was the evi dence he
sought to suppress—the counterfeit bills found in his pocket and
his statenents. This evidence was sufficient, and perhaps
necessary, to support his conviction. By challenging the
adm ssibility of the essential evidence against him Conzal ez
attenpted to avoid a determ nation of factual guilt and to thereby
escape responsibility for his crinme. In view of the evidence,
Gonzal ez's only practical defense to the charges was to chal |l enge
the admssibility of the seized counterfeit bills and his
statenments. And he did just that. Accordingly, the district court

concluded that Gonzalez was not entitled to a reduction for



acceptance of responsibility. Under these circunstances, the
district court's rejection of the acceptance of responsibility
reduction was not clear error.

Gonzalez cites United States v. Kinple, 27 F.3d 1409, 1413
(9th Cir.1994), for the proposition that the district court, in
determining a defendant's acceptance of responsibility, cannot
consi der any constitutionally protected conduct. In that case the
def endant, |ike Gonzalez, filed a notion to suppress evidence, and
there was a hearing on that notion, which the defendant ultimtely
| ost. The Ninth Crcuit said that "a defendant's exercise of
[constitutional] rights at the pretrial stage should not in and of
itself preclude a reduction for tinely acceptance,” and it held
that the defendant was entitled to receive the acceptance of
responsibility reduction if he pleaded guilty before the
prosecution began neaningful trial preparations and before the
district court unnecessarily expended its resources. | d. The
court expressly limted its hol ding, however, stating:

We decide only that given the facts of this particul ar case,

the district court did not inefficiently expend its judicial

resources in ruling on the pretrial notions. We do not

attenpt, however, to set forth specific exanples in which the

use of judicial resources would preclude an additional

one-point reduction; rather, such determ nations should be

made on a case- by-case basis.
Id. at 1413 n. 4.

Kinple left the district courts of the Ninth Crcuit with the
ability to refuse an acceptance of responsibility reduction when
the district court has unnecessarily expended its resources. Even

if we were to adopt Kinple 's reasoning, refusal of the sentencing

reduction in this case would still be appropriate. The district



court conducted hearings on the defendants' notions to suppress for
four days. Even if only a portion of those four days was devoted
to Gonzal ez's notion, we could not say that it was clear error for
the district court to refuse to apply the reduction. Mor eover
Gonzal ez never pleaded guilty. He required the district court to
expend additional resources conducting a bench trial. Thus, even
if we were to adopt the reasoning of Kinple, this case would be
di sti ngui shabl e.

The district <court's consideration at sentencing of
CGonzal ez's efforts to put the governnent to the test by fighting
the essenti al evidence against him and his failure to
unconditionally plead guilty, does not inpermssibly punish
CGonzal ez for exercising his constitutional rights. United States
V. Henry, 883 F.2d 1010, 1011 (11th Cir.1989) ("Section 3El.1 may
wel|l affect how crimnal defendants choose to exercise their
constitutional rights. But "not every burden on the exercise of a
constitutional right and not every encouragenent to waive such a
right isinvalid." " (quoting Corbitt v. New Jersey, 439 U S. 212,
219, 99 S.Ct. 492, 493-97, 58 L.Ed.2d 466 (1978))). It was not
clear error for the district court to refuse to afford Gonzal ez an
acceptance of responsibility sentencing reduction.

I11. Conclusion

Gonzal ez's conviction and sentence i s AFFlI RVED



