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COX, Circuit Judge:

Great Lakes Dredge & Dock Conpany ("G eat Lakes") appeal s the
dism ssal of its contribution clains against Chevron Transport
Corporation and Chevron Shipping Corporation (collectively
"Chevron") arising fromthe parties' liability for injuries and
damages sustained as the result of a collision between a tanker and
a dredge in 1975. Great Lakes also appeals the denial of its
notion to alter or anmend the judgnment with regard to its clains for

contribution for maintenance and cure paid to the injured and

"Honorable Myron H. Bright, Senior US. CGrcuit Judge for
the Eighth CGrcuit, sitting by designation.



deceased seanen. W affirmthe dism ssal of Geat Lakes's general
contribution clains, but reverse the dismssal of its contribution
clainms for maintenance and cure expenses and remand for further
pr oceedi ngs.

FACTS AND PROCEDURAL HI STORY

This appeal is the fourth arising out of the 1975 collision
between the tanker Robert Watt MIller, owned and operated by
Chevron, and the dredge Al aska, owned by Geat Lakes, in the St.
Johns River near Jacksonville, Florida. The history of this case
has been exhaustively recorded by the district court, see Conpl ai nt
of Chevron  Transport Corp., 613 F. Supp. 1428, 1431- 33
(MD.Fla.1985), aff'd in part and rev'd in part sub nom Self v.
G eat Lakes, 832 F.2d 1540 (11th G r.1987), cert. denied, 486 U.S.
1033, 108 S.Ct. 2017, 100 L.Ed.2d 604 (1988), and by this court,
see Great Lakes v. Tanker Robert Watt MIler, 957 F.2d 1575, 1576-
78 (11th Cir.), <cert. denied, 506 U S. 981, 113 S. C. 484, 121
L. Ed. 2d 388 (1992) [hereinafter G eat Lakes IIl ]; Self, 832 F.2d
at 1543-45; Ebanks v. Geat Lakes, 688 F.2d 716, 717 (1l1th
Cr.1982), cert. denied, 460 U.S. 1083, 103 S.C. 1774, 76 L.Ed. 2d
346 (1983). Accordingly, we discuss the background of this case
only as relevant to the issues currently presented.

As a result of the collision, tw crew nenbers of the Al aska
were killed and several others were injured. The injured crew
menbers and the estates of the deceased filed separate suits
agai nst Great Lakes for damages, and G eat Lakes filed third-party
conpl ai nt s agai nst Chevron for indemity, contribution, and damage

to the Al aska. By the time this matter |ast cane before this



court, all these clains had been resolved through settlenents or
final judicial disposition,* except for Geat Lakes's clains for
contribution against Chevron. Geat Lakes Ill, 957 F.2d at 1577.
These contribution clains are the subject of this appeal as well.

In deciding Geat Lakes 111, we were presented wth the
guestion of whether G eat Lakes was precluded from asserting a
claimfor contribution agai nst Chevron because of either Chevron's
previ ous settlenent (a "settlenent bar" rule) or Geat Lakes's
eventual settlenent (a "settler barred” rule) with the injured and
deceased crewnen. The district court had relied upon dicta in
Self, 832 F.2d at 1547, to conclude that G eat Lakes was prevented
from asserting contribution clains against Chevron because of the
settlenent bar rule. We reversed, holding that "an action for
contribution against a settling tortfeasor nmay be maintained by a
nonsettling joint tortfeasor that has paid nore than its share of
the plaintiff's damages based upon the respective degrees of
fault.” 975 F.2d at 1582-83. W went on to reject the "settler
barred" rationale, holding that "Geat Lakes's clains for

contribution from Chevron [were] not barred by the fact that G eat

'Chevron settled with the injured crew nembers and the
estates of the deceased crewnen, for a total of $707,800. See
G eat Lakes IIl, 957 F.2d at 1576-77. Shortly thereafter, the
district court severed Geat Lakes's third-party clai ns agai nst
Chevron and tried the actions against G eat Lakes before a jury.
Id. at 1577. After we reversed an initial verdict for Geat
Lakes and remanded for a new trial, Ebanks, 688 F.2d at 722,

G eat Lakes settled with all the claimnts except for crewran
Danny Self's estate, for a total of $943,199. After another
round of litigation in the district court and in this court,

G eat Lakes settled with the Self estate for $2,050,000. By

t hen, Chevron had been granted summary judgnent on G eat Lakes's
indemity clains, and Chevron and G eat Lakes had resolved their
di spute over damage to the vessels involved in the collision.

G eat Lakes IIl, 957 F.2d at 1577 n. 2.



Lakes itself settled with the injured crewnen and estates.” 1d. at
1584. We concluded that this result best reconcil ed our adoption
of the pro tanto approach for apportioning liability anong joint
tortfeasors, Self, 832 F.2d at 1548, with the Suprene Court's
holding that liability in maritime actions be distributed accordi ng
to the parties' conparative degrees of fault, United States v.
Rel i abl e Transfer Co., 421 U S. 397, 411, 95 S.C. 1708, 1715, 44
L. Ed. 2d 251 (1975).% We remanded this case to allow the district
court to determ ne whether G eat Lakes was ultimately entitled to
recover contribution from Chevron. Geat Lakes I1l, 957 F. 2d at
1584.

On remand, G eat Lakes noved for sunmmary judgnment on its
contribution clainms. Geat Lakes argued that the anmounts of its
settlenments with all the claimnts, except for that of crewran

Danny Sel f's estate, constituted presunptive proof of damages,?® and

’How best to apportion liability anong settling and
non-settling joint tortfeasors has | ong been the subject of
debate. The pro tanto approach gives a remaining tortfeasor a
credit for the actual dollar amount of a settlenent made by a
joint tortfeasor. Prior to Self, this circuit had adopted the
pro rata, or proportionate share, approach, which gives a
nonsettling tortfeasor a credit based on the conparative fault of

a settling joint tortfeasor. See Leger v. Drilling Wll Control,
Inc., 592 F.2d 1246, 1249-50 (5th Cr.1979). For a conparison of
t hese conpeting approaches, see Geat Lakes IIl, 957 F.2d at
1579.

In Self, we abandoned Leger and reaffirnmed the pro
tanto rule established in Billiot v. Stewart Seacraft, 382
F.2d 662, 664-65 (5th Cr.1967). W concluded that this
course of action was required by evol ving Suprenme Court
precedent clarifying Reliable Transfer. See Self, 832 F.2d
at 1546-48 & n. 6 (discussing Ednonds v. Conpagni e General e
Transatl antique, 443 U S. 256, 99 S.Ct. 2753, 61 L.Ed.2d 521
(1979)).

*Great Lakes noved for partial sunmary judgnent on the Self
claim but conceded that the reasonabl eness of the $2,050, 000



it asserted that the district court's previous determ nation of
conparative fault wwth regard to Sel f's death (assigning 70%of the
blane for the accident to Chevron and 30% to G eat Lakes) was
applicable to all claimants. See Self, 832 F.2d at 1544. Chevron
opposed both notions, arguing that G eat Lakes had to prove that it
paid nore than its proportionate share of their comon liability in
order to be entitled to contribution. Chevron also noved for
summary j udgnent .

The district court denied the notions and set Geat Lakes's
contribution clains for trial. (R 2-42 at 3-4.) To ascertain
whet her Geat Lakes was entitled to contribution, the court
concluded that, at trial, evidence had to be adduced as to (1) the
amount of actual damages suffered by each of the crew nenbers, (2)
the conparative degrees of fault borne by G eat Lakes and Chevron
with regard to each crewran except for Danny Self, and (3) whether
Great Lakes's settlenments included conpensation for crew nenbers
punitive danmages clainms. (ld. at 4.)

Wile the trial was pending, the Suprene Court decided
McDernmott, Inc. v. AnClyde, 511 U S. 202, 114 S. C. 1461, 128
L. Ed. 2d 148 (1994), and Boca G ande Club, Inc. v. Florida Power &
Light Co., 511 U S. 222, 114 S.Ct. 1472, 128 L.Ed.2d 165 (1994).
In McDernott, the Court rejected the pro tanto approach espoused by
this circuit and held that a proportionate share approach, which
sinply reduces an award against a nonsettling tortfeasor by the
percentage of fault assigned to a settling joint tortfeasor, is

superior to a pro tanto setoff and nore consistent with Reliable

settlenment remained a disputed issue of material fact.



Transfer, 511 U S at ----, 114 S .. at 1470. Boca G ande
i nvol ved the question of whether a plaintiff's settlenent with one
tortfeasor barred a contribution claim brought by a nonsettling
joint tortfeasor. The Court relied onMDernott to vacate a panel
opinion fromthis circuit, which had followed Geat Lakes IIll in
rejecting the settlenent bar rule. The Court stated sinply that
because it had adopted the proportionate share rule, "actions for
contribution against settling defendants are neither necessary nor
permtted.”" Boca Gande, 511 U S at ----, 114 S.C. at 1472.

After the Supreme Court decided MDernott and Boca G ande,
Chevron noved to dismss Geat Lakes's contribution clains and
noved in the alternative for summary judgnent or judgnment on the
pl eadings. Citing Harper v. Virginia Dept. of Taxation, 509 U S
86, 113 S.Ct. 2510, 125 L.Ed.2d 74 (1993), Chevron argued that
McDernmott and Boca G ande effectively overruled Self and G eat
Lakes 111 and mandated a dism ssal of Geat Lakes's contribution
cl ai ns. The district court agreed and dism ssed Geat Lakes's
claims. (R 2-62 at 2.) Geat Lakes filed a notion to alter or
anmend the judgnent, arguing that even if its general contribution
clains were precluded, its clains for contribution based on
mai nt enance and cure expenses survived MDernott and Boca G ande.
The district court denied the notion to alter or amend, and this
appeal foll owed.

| SSUES ON APPEAL AND CONTENTI ONS OF THE PARTI ES

In this appeal, we nust decide whether the district court

correctly concluded that McDernott and Boca G ande forecl ose G eat

Lakes's clainms for contribution. Great Lakes argues that the



deci sions should not be applied retroactively to preclude its
cl aims agai nst Chevron. G eat Lakes contends that by the tine
McDernmott and Boca Grande were decided, it had already obtained a
right to seek contribution by virtue of our opinions in Self and
Great Lakes Il1l, leaving only the actual anount of contribution to
be determ ned. Because only this "collateral” matter is left to be
resol ved, G eat Lakes reasons, our opinion in Self, which adopted
the pro tanto approach, remains the |aw of the case, and G eat
Lakes 11l should apply to permt Geat Lakes to recover any anount
it paid in excess of its relative share of liability.

Chevron contends that the district court correctly applied
McDernott and Boca G ande, because Geat Lakes's contribution
clainms were still "open on direct review' when the Suprene Court
deci ded the cases. Chevron argues that, even as the law of this
case, Self and Geat Lakes Ill nust yield to intervening Suprene
Court precedent, so that Great Lakes's clains are clearly barred by
t he hol di ngs of McDernott and Boca G ande.

G eat Lakes al so argues that, evenif its general contribution
clainms are barred, the district court erred by dismssing its
cl ai rs based on the maintenance and cure paynents it made to the
injured and deceased seanmen. Geat Lakes contends that, at the
| east, the district court construed McDernpott and Boca G ande too
broadly i n concl udi ng that the cases barred contribution clains for
mai nt enance and cure expenses. Chevron counters that the district

court correctly read those cases to preclude all contribution



cl ai ms against a settling tortfeasor.*
DI SCUSSI ON

The district court read McDernott and Boca G ande to hold
squarely that actions for contribution against settling defendants
are neither necessary nor permtted, and it concluded that the new
rule of |law adopted in those cases "is clearly retroactive and
applicable" to Geat Lakes's clains. (R 2-63 at 2 (citingHarper,
509 U.S. at 86, 113 S.Ct. at 2510).) The district court rejected
Great Lakes's argunent that its contribution clains were sustained
by the law of the case, stating that "one of the conditions
justifying if not mandating a deviation fromthat doctrine [occurs
when] "controlling authority has since made a contrary deci sion of
the law applicable to the issue.” " (1d. (quoting Westbrook v.
Zant, 743 F.2d 764, 769 (11th Cir.1984)).) W reviewthe district
court's legal conclusions de novo. Marine Transp. Serv. v. Python
H gh Performance Marine Corp., 16 F.3d 1133, 1138 (11th G r.1994)
(citation omtted).
A. Great Lakes's general contribution clains

W agree with the district court's conclusion that G eat
Lakes's general contribution clainms are precluded by McDernott and

Boca Grande. In MDernott, the Court plainly rejected the pro

‘Geat Lakes also challenges the denial of its nmotion to
alter or anend the judgnent, which repeats G eat Lakes's argunent
concerning the dismssal of its contribution clainms based on
mai nt enance and cure expenses. Geat Lakes separately contends
that, with regard to its notion for summary judgnent, the
district court erred by rejecting the argunent that G eat Lakes's
settl enment anobunts constitute presunptive proof of actual damages
for the purpose of assessing its general contribution clains.
Because of our resolution of G eat Lakes's appeal of the district
court's dismssal of its clains, it is unnecessary for us to
address either of these questions.



tanto approach espoused by this circuit since Self, and in so
doing, obviated the reasoning we used in Geat Lakes IIl to
concl ude that G eat Lakes could assert its clains for contribution
agai nst Chevron. See 511 U.S. at ----, 114 S. . at 1466-70.
Great Lakes does not necessarily dispute MDernott 's holding;
instead, it contends that the newrule of |aw shoul d not be applied
retroactively to disturb the settled | aw of the case, as devel oped
in Self and Geat Lakes Ill. Geat Lakes argues that Harper v.
Virginia Dept. of Taxation, on which the district court relied to
apply McDernott and Boca Grande to this case, is distinguishable,
because here, all the independent clains, i.e., those of the
injured and deceased crewnen, are no longer "open on direct
revi ew. " See Harper, 509 US at 97, 113 S. . at 2517.
Characterizing its contribution clains as nerely collateral, G eat
Lakes in essence argues that, because the principal clains have
been settled, there is no way to give a proportionate share credit
to G eat Lakes; therefore, its contribution clainms should escape
McDernott and Boca Grande 's reach.

We are not unsynpathetic to the possibility that, if MDernott
and Boca Grande are applied to this case, Great Lakes may be |eft
having paid an anmount greater than its proportionate share of
liability. But Geat Lakes's contribution clainms are not
"collateral" for the purposes of Harper 's retroactivity rule
they are derivative but independent clains assertible against
Chevron, and they remained "open on direct review' when MDernott
and Boca G ande were decided. Far frombeing finally resol ved, the

contribution clains were awaiting a trial on their nerits when the



Suprenme Court held that contribution clains arising from joint
liability are barred.

Qur reading of Boca Grande nmakes us nore certain that G eat
Lakes's general contribution clains cannot be "grandfathered" in
sonme way to survive McDernmott. This court was presented with only
one i ssue when it deci ded Boca G ande prior to the Suprene Court's
decision in the case: whether the settlenent bar rul e suggested by
Self precluded a contribution claimagainst a settling defendant.
Boca Grande Club, Inc. v. Polackw ch, 990 F.2d 606, 607 (1993).
The Boca Grande panel relied upon our intervening decisionin G eat
Lakes Il to vacate a contrary decision by the district court and
remand for further proceedings. Id. The Supreme Court vacated
this court's judgnent, based on MDernott, stating that "actions
for contribution ... are [no |longer] necessary [or] permtted.”
Boca Grande, 511 U.S. at ----, 114 S .. at 1472.

The Boca Grande Court reached this result despite the ri sk,
also present in this case, that application of the pro tanto
approach, decoupled from a right of contribution, would in sone
cases leave joint tortfeasors ultimtely to shoulder nore than
their proportionate shares of liability. The Boca G ande Court
could have decided to create an exception to protect such
litigants, but it did not. W are bound to take the sane course of
action here; we hold that Geat Lakes's general contribution
clainms are barred.

B. Geat Lakes's clainms for contribution based on nmmi ntenance and
cure

We do not read McDernott and Boca Grande to require the sanme

result with regard to Geat Lakes's cl ai ns based on mai nt enance and



cure; those decisions do not address whether a shipowner that is
al so a tortfeasor can recover mai ntenance and cure expenses based
on the relative fault of other joint tortfeasors. MDernott and
Boca Grande addressed the issue of how best to divide liability
anong settling and nonsettling joint tortfeasors, all of which, by
definition, caused the harmsuffered by an injured plaintiff. The
McDernmott Court faulted the use of a pro tanto setoff with a
subsequent right of contribution, because such an approach both
di scourages settlenents and burdens the judiciary with ancillary
l[itigation. 511 U.S. at ----, 114 S . C. at 1467. By contrast, the
Court favored the proportionate share approach because it "is nore
consistent with Reliable Transfer,” and "no suits for contribution

are permtted, nor are they necessary, because the nonsettling
def endants pay no nore than their share of the judgnent."” 1d. at
----, at 1466-67. The Court adopted the proportionate share
approach because it provides for allocation of liability based on
relative fault while conserving judicial resources and nai ntaining
proper incentives to settle clains. Under McDernott, then,
separate contribution actions are both unnecessary and counter to
the decision's underlying rationale of mnimzing the drain on
resources caused by ancillary litigation.

One of the concerns addressed in MDernott and Boca
Grande—Reliable Transfer 's principle that liability be allocated
according to relative fault—+s not net by applying MDernott 's
rationale to contribution clains to recover maintenance and cure.
Wiile a joint tortfeasor's obligation arises because of its

injurious conduct, and its degree of liability is directly rel ated



to its share of the blane, a shipowner is liable to provide
mai nt enance and cure—food, nedical care, and |odging—to sick or
injured seanen in the ship's enploy, regardless of the cause of
si ckness or injury. "The shipowner's obligation to pay mai ntenance
and cure ... is not based on fault but results from the
rel ati onship of ship and seaman.” Adans v. Texaco, Inc., 640 F.2d
618, 620 (5th Gr. Unit A Mar. 23, 1981) (citation omtted).

In Adans, the Fornmer Fifth Grcuit held that "a concurrently
negl i gent tortfeasor should proportionately contribute to
mai nt enance and cure paid by a negligent shipowner when the
latter's negligence only concurrently contributed to the seanen's
injury." 1d. at 621. This holding is consistent with MDernott
and Boca Grande, to the extent that they reaffirmReliable Transfer
's principle that liability be allocated based on relative fault.
A shipowner, unlike a nonsettling joint tortfeasor, wll never
receive the benefit of a proportionate share credit under
McDernmott; the only way to apportion the cost of maintenance and
cure anong all tortfeasors responsible for the harmto seanenis to
allowclainms for contribution. Oherw se, a shi powner woul d sinply
always be liable for all of its maintenance and cure expenses
despite sone degree of fault on the part of other joint

tortfeasors. The Court in MDernott and Boca G ande had to choose

anong conpeti ng nmet hods of apportioning general liability pursuant
to Reliable Transfer; it did not address contribution actions for
mai nt enance and cure, |ike those of Great Lakes, which are the only
means by which to achieve a distribution of liability based on

relative fault. Because MDernott and Boca Grande | eave intact



bi ndi ng precedent all owi ng contri bution clai ns based on mai nt enance
and cure expenses, we are bound to hold that G eat Lakes's clains
based on mai nt enance and cure shoul d have been al |l owed to proceed.
CONCLUSI ON

We affirm the district court's dismssal of Geat Lakes's
contribution clains based on liability for the injuries and deat hs
suffered as a result of the collision between the Al aska and the
Robert wWatt Ml er. But we conclude that the court inproperly
dism ssed the clains for contribution based on Geat Lakes's
mai nt enance and cure expenses, so we reverse in part and remand for
further proceedings.

AFFI RVED | N PART; REVERSED I N PART AND REMANDED



