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PER CURI AM

The State of Georgia appeals the district court's grant of
relief on a 28 U S.C. 8§ 2254 petition brought by Richard Edward
Venson. The district court held that Venson's second trial on
sexual battery charges violated his Fifth Amendnent right agai nst
doubl e jeopardy. W affirm
| . BACKGROUND

In January 1993, Venson was charged with three counts of
sexual battery in Hall County, CGeorgia. At that time, Venson was
a school teacher at East Hall H gh School ("East Hall"), and the
three counts involved three femal e students at East Hall. Venson's
first trial on these charges began on June 1, 1993 and ended the
next day in a mstrial. Venson's second trial on the sane charges
was held in July, 1993 and resulted in a conviction for sexua
battery on Count One and an acquittal on Counts Two and Three.
A. The June Tri al

At the first trial, the conplaining witness on Count One,



El i zabeth MNeeley, testified that on Cctober 26, 1992, Venson
invited her into his office after class was di sm ssed and hugged
her in a way that made her feel unconfortable. The state al so
introduced the testinony of three other w tnesses in support of
Count One. Laura Sloan, MNeeley's friend, and Kelly Smth,
McNeel ey' s accounting teacher, both testified that they talked to
McNeel ey soon after her class with Venson. Sloan and Smith both
testified that McNeel ey was crying and that MNeel ey said Venson
had hugged her. Kat hy Meaders, a caseworker from the state
Department of Famly and Children Services who interviewed
McNeel ey, also testified.

The remaining two students testified about abuse that
al l egedly occurred during the spring of 1992, the school year prior
to the incident described by McNeeley. Both Tammy Pressley, the
conplaining witness on Count Two, and Cassaundra Shockley, the
conpl aining witness on Count Three, testified that Venson touched
them during class while they were seated at a table beside his
desk. Shockl ey testified that she and Pressley discussed the
i ncidents before together reporting themto school authorities.

During the cross-exam nation of Shockley, the follow ng
i nt erchange occurred between the wi tness and Venson's attorney:

) ... [Why didn't you and ... Ms. Presley [sic] ... go and
tell the school people then?

A:  Because we didn't think nobody would believe us.

Q You did not think anyone woul d believe you?
A Yes.
Q Is the reason for that they caught you forging notes out

at the school and caught you telling untruths?



(REXx. A First Trial, Vol. 2 at 226). The state imediately
objected to the question and noved for a mstrial.

The court heard argunents on the notion outside the presence
of the jury. The state argued that the question was inproper for
two reasons. First, the question represented an accusati on which,
if true, would be a part of Shockley's confidential school
records.’ Second, the state argued that it was i nproper to i npeach
a witness with a specific act rather than by evidence of general
bad character. See OC G A 8 24-9-84 (1995). Finally, the state
argued that it was inpossible to cure the effect of the inproper
guestion by either disproving the accusation or instructing the
jury toignoreit. The state could only disprove the accusation or
explain that the incident was irrel evant by introducing the school
records, which were inadm ssible under a pre-trial order. A
curative instruction, the state argued, would not effectively
renove the taint of the accusation fromthe jurors' m nds.

Venson's attorney argued that his question was proper because
he was questioning Shockl ey about a specific act, not about the
contents of her school record. He contended that he was entitled
to question Shockl ey about why she thought the school officials
woul d not believe her. The defense also argued that a wtness

properly could be inpeached wth evidence of prior false

I'n an order issued before the first trial, the court ruled
that the academ c and disciplinary records of the conplaining
W tnesses kept by the Hall County School Board were confidenti al
under 20 U.S.C. 8§ 1232g (1994). The trial court did, however,
i nspect the records in canera for any material that tended to
excul pate Venson. Finding none, the trial court did not rel ease
any of the records to the defendant, but agreed to rel ease such
information if, during the course of the trial, the contents of
t he records becane rel evant.



statenments. Even if the court held that the question was i nproper,
t he defense argued, a curative instruction was sufficient to renove
any prejudice fromthe jurors' mnds. Finally, Venson's attorney
contended that the inproper granting of a mstrial would subject
his client to double jeopardy.

After hearing argunment on the propriety of the question, the
court examned case law on the issue and reviewed the school
records during a recess. The records reveal ed that the w tness had
forged a note fromher nother to school officials. However, the
note-forging incident occurred after the w tness conplained to
school authorities about Venson. Wen the defense attorney could
provide no evidence that any such incident occurred before the
wi tness reported Venson to school authorities, the court held the
question i nproper.

The trial court then addressed the question of whether a
m strial should be granted. The court considered the alternative

of giving a curative instruction and expressed m sgivings about

declaring a mstrial. Specifically, the court stated:
Well, that's the question |'ve been westling with in
there is can | give a curative instruction? O course, | can

say disregard the question M. Stroberg just asked. But is
t hat reasonabl e under the circunstances and is it going to get
it out of their mnds? Now, | do not want to grant a mstri al
in this case.

This is traumatic. | realize this is awful to have to
put everybody through this another tine. 1t's not sonething
| want to do.

(REx. A First Trial, Vol. 2 at 233-34). In a witten order
granting the notion for a mstrial, the court stated that it found
that the prejudice to the State could not be eradicated with a

curative instruction. The court also refused to "cure[ ] a wong



with another wong" by allowing the State to admt the school
records to explain the incident. The court found a "noral and
| egal necessity" for amstrial. (Appellant's R Excerpts Dat 3).
B. The July Trial and Direct Appeal

At Venson's second trial on the sane charges in July 1993, he
was convi cted on Count One charging the sexual battery of MNeel ey,
but acquitted on Counts Two and Three, involving Pressley and
Shockl ey. Before the second trial, Venson's attorney filed a plea
of former jeopardy in which he argued that no manifest necessity
exi sted for declaring a mstrial wth respect to Counts One and Two
based on the inproper question put to the conplaining wtness on
Count Three. The trial court denied the notion, responding:

... As to Count 3, | think that the order that the Court
entered on the mstrial states mnmy position.

As to the issue of whether the counts could have been
separated, | don't know. You may have a point. "' m not
willing to tackle that at this point. If need be, that wll
go up to the Court of Appeals...

(R Ex. A Second Trial, Vol. | at 6).°?

On direct appeal, the Georgia Court of Appeals held that the
guestion asked by Venson's attorney was i nproper and that the tri al
judge did not abuse her discretion in granting the mstrial. The
Suprene Court of Ceorgia denied certiorari
C. The District Court

Venson filed this 22 US C § 2254 petition in federal

district court, claimng that the second trial and conviction

*The trial judge who conducted Venson's first trial,
Kat hl ene F. CGosselin, was unable to preside at the second trial
due to illness. Judge Gosselin ruled on Venson's plea of former
jeopardy in a tel ephonic conference conducted just prior to
Venson's second trial.



violated his Fifth Amendnent guarantee agai nst double jeopardy.
The district court held that the question asked by Venson's
attorney was i nproper, and that the grant of a mstrial was proper
with respect to Counts Two and Three. However, the court held that
granting a mstrial on Count One was inproper because the tria
court failed to nmake a finding that mani fest necessity existed as
to Count One, and that therefore Venson's retrial on Count One
violated his right against double jeopardy. Wthout reaching the
guestion of whether manifest necessity actually existed for a
m strial on Count One, the district court granted relief on the
petition. The State of Georgi a appeals.
1. STANDARD OF REVI EW

The retrial of a defendant in a crimnal case after a
mstrial is declared due to juror prejudice violates the Double
Jeopardy Clause if the first trial court abused its discretion in
granting the mstrial. Arizona v. Washington, 434 U S. 497, 511-
14, 98 S.C. 824, 833-34, 54 L.Ed.2d 717 (1978). Wiere the
district court does not hold an evidentiary hearing on the
petitioner's claimbut nerely reviews the trial record and applies
the law, we review the decision of the district court de novo.
Abdi v. Georgia, 744 F.2d 1500, 1503 n. 5 (11th Cir.1984), cert.
denied, 471 U S. 1006, 105 S.Ct. 1871, 85 L.Ed.2d 164 (1985). In
reviewmng the trial court's decision that manifest necessity
existed for a mstrial, we my examne the entire record in
addition to the actual findings of the trial court. 1d. at 1503.
[11. DI SCUSSI ON

The Fifth Amendnent provides that "[n]o person shall ... be



subj ect for the sane offence to be twice put in jeopardy...." US.
Const.Amend. V.® The Double Jeopardy Cause clearly bars the
reprosecution of a crimnal defendant on the same charges after a
j udgment of conviction or acquittal. United States v. WIson, 420
U S 332, 342-43, 95 S. . 1013, 1021, 43 L.Ed.2d 232 (1975)
(quoting North Carolina v. Pearce, 395 U S 711, 717, 89 S. C
2072, 2076, 23 L.Ed.2d 656 (1969)). Retrial may also be barred
after atrial that is termnated prior to final judgnent, although
t he Suprene Court has repeatedly rejected a categorical approach to
deci di ng when, under such circunstances, retrial is barred. United
States v. Jorn, 400 U. S. 470, 480, 91 S. . 547, 554, 27 L.Ed.2d
543 (1971). At a mninmum the crimnal proceeding nust have
reached a point when the policies underlying the Doubl e Jeopardy
Clause are inplicated, at which tinme jeopardy "attaches.” 1d. at
480, 91 S.Ct. at 555; Serfass v. United States, 420 U. S. 377, 388,
95 S. . 1055, 1062, 43 L.Ed.2d 265 (1975). 1In cases tried to a
jury, jeopardy attaches when the jury is enpaneled and sworn
Serfass, 420 U. S. at 388, 95 S. (. at 1062.

Once jeopardy has attached, the question remains whether
under the circunstances of the particul ar case, the Fifth Arendnent
di ctates that the defendant not be retried. Jorn, 400 U S. at 480,
91 S. Ct. at 555. Qur law strikes the balance between the
defendant’'s interest in conpleting his trial and society's interest

in enforcing crimnal laws with this test: where the trial court

®The guarantee applies to defendants in state as well as
federal crimnal proceedings through the Due Process C ause of
the Fourteenth Amendnent. Benton v. Maryland, 395 U. S. 784, 796,
89 S. . 2056, 2063, 23 L.Ed.2d 707 (1969).



grants a mistrial over a defendant's objection, reprosecution of
the defendant is not constitutionally prohibited if rmanifest
necessity exists for the mstrial. Arizona v. Washington, 434 U. S
at 505, 98 S.Ct. at 830 (citing United States v. Perez, 22 U. S. (9
Wheat on) 579, 579, 6 L.Ed. 165 (1824) (Story, J.) as the "classic
formul ation of the test").

The prosecution bears the burden at trial of show ng manifest
necessity when the defendant objects to the grant of a mstrial.
Id. The trial judge nust exercise sound discretion in deciding
whet her mani fest necessity exists. Ganberry v. Bonner, 653 F.2d
1010, 1014 (5th Cr. Unit A Aug. 1981). The judge shoul d consi der
whet her any alternatives to a mstrial are available, but the
failure to adopt or consider a particular alternative is not
constitutional error. Cherry v. Director, State Bd. of
Corrections, 635 F.2d 414, 418 (5th Cr.), cert. denied, 454 U S
840, 102 S.Ct. 150, 70 L.Ed.2d 124 (1981) (quoting Arizona V.
Washi ngton, 434 U.S. at 517, 98 S.Ct. at 836). Judicial econony is
not a proper factor for the judge to consi der when deci di ng whet her
mani f est necessity exists. United States v. Chica, 14 F.3d 1527,
1533 (11th Gir.1994).

The decision of a state trial court to retry a crimna
def endant may be reviewed by a federal court for a violation of the
petitioner's right agai nst doubl e jeopardy on a petition for habeas
cor pus. However, that review nust be undertaken wth the
understanding that the wit serves a limted, secondary purpose.
See Barefoot v. Estelle, 463 U S. 880, 887, 103 S.C. 3383, 3392,
77 L.Ed.2d 1090 (1983). Once a defendant has exhausted direct



review of a conviction, a presunption of finality and legality
attach to the conviction, and for this reason the petitioner bears
t he burden on habeas review of nmaking a prinma facie case that his
detentionis in violation of sone federal right. I1d.; Cherry, 635
F.2d at 4109. The federal court nust assune in the face of an
anbi guous trial record that the state court judge conplied with
federal law, even if the applicable | egal standard i s not nmenti oned
in the record. Cherry, 635 F.2d at 419 n. 7 (quoting Townsend v.
Sain, 372 U S. 293, 315, 83 S.Ct. 745, 758, 9 L.Ed.2d 770 (1963)).
What that neans in the context of this case is that the federa
court nust assunme that the trial court found manifest necessity
existed for a mstrial whether or not the record affirmatively
reflects such a finding. A state trial court's finding that
mani f est necessity existed for retrial is not subject to attack
sinply because the words "mani fest necessity” do not appear in the
record. Arizona v. Washington, 434 U S at 516-17, 98 S. C. at
836.

Venson argues, and the district court found, that the trial
court failed to nmake any determination that manifest necessity
existed as to Count One. The district court erred, however,
because it failed to presune that the trial court conplied with the
requi renments of the Due Process Cl ause, and that the conviction was
| egal and final. The court stated inits order that, "The decision
was wong ... because the trial judge did not consider whether
mani f est necessity existed before declaring a mstrial as to Count
One. The trial court made no indication in the record that the

jury could not render an inpartial verdict as to Count One." (R



10 at 11.) Contrary to the district court's order, the trial judge
was not required to make the manifest necessity determ nation
explicit in the record. See Arizona v. Washington, 434 U S at
516- 17, 98 S.Ct. at 836.

Venson has the burden of establishing a prina facie case that
hi s conviction viol ated t he Doubl e Jeopardy Cl ause. He has pointed
to no evidence in the record of the first trial denonstrating that
the trial court did not consider manifest necessity with respect to
Count One. The record of the first trial is anmbiguous on this
poi nt . Venson's only evidence that the trial court failed to
consider manifest necessity with respect to Count One is the
statenent of the trial judge nmade before the second trial that the
counts perhaps could have been separated. This passing comrent,
made over a nonth after the declaration of the mstrial, is
insufficient to show that the judge failed to consider manifest
necessity with respect to Count One at the tine that the mstrial
was decl ar ed. In the absence of sufficient evidence to the
contrary, we nust assune that the trial court found a manifest
necessity for mstrial on all three counts.

Qur inquiry does not end here, however, because the district
court did not reach the question of whether the trial court's
deci sion that manifest necessity existed for a mstrial on Count
One was a sound exercise of discretion. This question is a
fact-intensive one. Chica, 14 F.3d at 1531. However, neither
Venson nor the state requested an evidentiary hearing on the
mani f est necessity i ssue, and nothing in this case suggests that an

evidentiary hearing would have been appropriate. See Abdi v.



Ceorgia, 744 F.2d at 1500, 1503 (1i1th Gir.1984). Because the
district court has not held an evidentiary hearing, the manifest
necessity determ nation sinply invol ves applying the | egal standard
tothe facts inthe trial record. See id. at 1503 n. 5. Review of
atrial recordis atask at which this court is conpetent, and both
parties have briefed the manifest necessity issue in this court.
Al t hough we coul d properly remand to the district court, we choose,
for the reasons we have noted, to address the issue ourselves.

The trial court's decision to grant a mistrial in Venson's
case deserves an added degree of respect because it was based on
juror prejudice, afactor which the trial court is best situated to
observe. See Arizona v. Washington, 434 U S. at 513-14, 98 S. C
at 834. Nonet hel ess, we hold that the trial court abused its
di scretion in granting a mstrial on Count One. W agree with the
trial court that the question asked by Venson's attorney was
i nproper under Ceorgia law. See OC. G A 8§ 24-9-84, WIllianms v.
State, 251 G. 749, 799, 312 S.E.2d 40, 81 (1983) (holding that
specific acts cannot be used to inpeach a witness unless the
m sconduct resulted in a conviction for a crinme of noral
turpitude); cf. Fed.R Evid. 608(b). Furthernore, the taint
produced by the inproper question was prejudicial to the state's
case agai nst Venson on Counts Two and Three. However, the inproper
guestion resulted in such mniml prejudice to the state on Count
One that finding manifest necessity for a mstrial on that count
was an abuse of discretion.

Venson' s attorney sought to i npeach Shockl ey, the conpl aini ng

wi tness on Count Three, with character evidence of a specific act.



He argued that this evidence tended to show the wtness's
propensity for untruthfulness. (R Ex. A First Trial, Vol. 2 at
2332-33.) | npeachment with such evidence is not allowed under
Georgia evidence |aw OCGA § 24-9-84. The question was
clearly prejudicial to the state's case on Count Three because it
i nproperly attacked the credibility of the conplaining witness on
t hat count.

The question was also prejudicial to the state's case on
Count Two for at |east two reasons. First, Shockley's testinony
was critical evidence for the state because Shockl ey was a w t ness
to the all eged abuse of Pressley that was the subject of Count Two.
Second, Shockley was a "simlar transaction” witness on Count Two
because her testinony about what Venson did to her was very sim|lar
to Pressley's testinony about Venson's conduct.

The inproper inpeachnment of Shockley had a very mninal
prejudicial inmpact on the state's case agai nst Venson on Count One.
Shockl ey did not witness the incident between Venson and MNeel ey
that fornmed the basis for Count One, and the two girls never
di scussed Venson's behavior with each other before reporting it.
The only possi bl e theory on whi ch Shockl ey' s testi nony was rel evant
to Count One was that Venson's conduct, as described by Shockl ey,
was simlar to the conduct nade the subject of the charge in Count
One. The accounts of Shockley and McNeeley are simlar in that
t hey both descri be Venson i nproperly touching femal e students, but
the simlarity ends there. MNeeley testified that Venson hugged
her when they were alone after class, but Shockley testified that

she was touched by Venson while class was in session. The



i nci dents described by the two girls also occurred during different
school years. Finally, the fact that the state's case on Count One
was supported by the testinony of three other witnesses buttresses
our conclusion that the state suffered little prejudice on that
count .
| V. CONCLUSI ON

Because the trial judge abused her discretion in granting a
mstrial on Count One, we AFFIRM the district court's grant of
relief on Venson's habeas petition.

AFFI RVED.,



