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Bef ore TJOFLAT, Chi ef Judge, CARNES, Circuit Judge, and FAY, Seni or
Circuit Judge.

FAY, Senior Circuit Judge:

This appeal arises from a summary judgnent in favor of the
def endant, Norfol k Sout hern Railway Conpany. Norfolk was sued by
representatives of an autonobile driver and passenger who were
killed in a collision with a Norfolk train. The D strict Court
ruled that the autonobile driver was the sole proxi mate cause of
t he accident, and that the plaintiffs' state | aw negligence cl ains
were preenpted by federal |law. We REVERSE and REMAND for further
proceedi ngs consistent with this opinion.

| . BACKGROUND
On Decenber 23, 1990, a train owned and operated by Norfol k

collided with an autonobile driven by Angelia Waver. M. Waver



and her passenger, Keith Mchael, died as a result of injuries
sustained in the accident. The defendant contends that M.
Weaver's autonobile was travelling at a high rate of speed prior to
the collision, but the plaintiffs presented evidence that the she
was travelling at five to ten mles per hour. The def endant
contends that at the tinme of the accident visibility was clear, but
there is some evidence that the weather was extrenely foggy. An
enpl oyee of the defendant testified in his deposition that M.
Weaver drove around the | owered warning gate on the wong side of
the road, but the plaintiffs presented evidence that this gate did
not extend very far into Ms. Weaver's | ane and that she entered the
crossing in the proper lane of traffic.?!

The defendants contend that Ms. Waver may have been inpaired
at the tine of the accident, primarily due to a bl ood-al cohol [ evel
of .05% The plaintiffs argue that she was not inpaired, that she
drank part of a single cocktail on the night of the accident, and
t hat a bl ood-al cohol |evel of .05%raises no | egal presunption of
i mpai r ment . It is undisputed that the train crew sounded the
train's horn and bell, that the train's headlight was working prior
to the collision, and that the crossing warning devices were
wor ki ng i mmedi ately after the collision

The plaintiffs contend that the warning devices at the
Mul berry Street crossing have malfunctioned on a continuous and
chronic basis. The plaintiffs presented witnesses who testifiedto

the activation of the crossing gate and warning devices for |ong

There were two lanes for traffic travelling in the
direction of the Waver autonobil e.



peri ods when there was no train approaching, to instances when the
gate arnms did not cone down until the train was alnost at the
crossing, and to instances when the gate arns went up and down in
a hatchet fashion or cane down only half way. Two w tnesses saw
the warning devices at the crossing malfunction on separate
occasi ons several hours prior to the accident, and anot her saw t hem
mal function the norning after. The Mayor of Austell, the Gty
Council, a State Representative, and nunerous private citizens
conpl ained to Norfol k about the warning devices at the crossing for

many years, but the mal functions conti nued.

1. STANDARD OF REVI EW
Summary judgnent is proper if the pleadings, depositions, and
affidavits showthat there is no genui ne i ssue of material fact and
that the noving party is entitled to judgnent as a matter of |aw
Cel otex Corporation v. Catrett, 477 U S. 317, 322, 106 S. Ct. 2548,
2552, 91 L.Ed.2d 265 (1986). The evidence nmust be viewed in the
light nost favorable to the non-nobving party. Augusta Iron and
Steel Works, Inc. v. Enployers Insurance of Wausau, 835 F.2d 855,
856 (11th Cir.1988).
[11. ANALYSI S

A. Federal Preenption

i. Defective Design
The provisions of 23 C F. R 88 646.214(b)(3) and (4), where
applicable, preenpt state tort law. CSX Transportati on Conpany V.
East erwood, 507 U.S. 658, ---- - ---- , 113 S. Ct. 1732, 1740-41, 123
L. Ed. 2d 387 (1993). For railroad crossing projects "in which

federal funds participate in the installation of warning devices,



the Secretary has determined the devices to be installed and the
means by which railroads are to participate in their selection.”
ld. at ----, 113 S.C. at 1741. Thus there can be no state |aw
claimagainst the railroad for defective design. 1d. The crossing
devices at issue in this case were federally funded, and so the
state tort claimfor defective design is preenpted, so |long as the
railroad conplied with the federal regul ations.

However, the plaintiffs contend that Norfol k vi ol ated federa
regul ations by installing a gate arm shorter than the one called
for in the design.? Norfolk contends that it had Federal H ghway
Adm ni stration Approval for the shorter armafter it was installed,
but the record only reflects an inspection by the Georgia
Department of Transportation. W leave it to the District Court on
remand to determ ne whether Norfolk conmplied with the federa
regulations in this regard. |If not, then the plaintiffs do have a
state lawtort claimfor negligent design or construction, based on
the violation of the federal regulations.

ii. Negligent Mintenance and Failure to Warn

The District Court ruled that the plaintiffs' clains for
negl i gent mai ntenance of the crossing and for failure to warn the
public of the defective nature of the crossing were al so preenpted
by 23 CF.R §8 646.214. We di sagr ee. The Suprenme Court in
Easterwood held that 23 C F.R 88 646.214(b)(3) and (4), where

applicable, preenpt state tort |aw However, those regulations

*The design called for a gate arm extendi ng 28 feet
conpletely across the two |anes for southbound traffic. The arm
install ed bl ocked only one | ane and sone three feet of the
second.



deal with the design and installation of new warning devices, not
t he mai nt enance of those devices or the failure to warn the public
of defective devices.® Thus 23 C.F.R 88 646.214(b)(3) and (4) are
not applicable to a claimfor negligent mai ntenance or for failure
to warn, and do not preenpt such clains.*
i1i. Excessive Speed

Any state |law claimbased on the train's alleged excessive
speed is preenpted by federal |aw, specifically the train speed
regul ations set out in 49 CF.R § 213.9. Easterwood, 507 U S. at
----, 113 S. C. at 1742-43. The track at the Ml berry Street
crossing is classified as class 4, with a national speed limt of
60 m |l es per hour for freight trains. There is no indication that
the Norfolk train was travelling over 60 m|es per hour.

The plaintiffs also argue that the train crew was negligent
for exceeding the railroad's own self-inposed speed limt.
Violation of the railroad' s own speed regul ati ons nay be evi dence
of negligence in a state tort claimfor excessive speed; however,
such a state tort claimis preenpted by federal law, and the
internal railroad regulations would be irrelevant under federa
I aw. 49 C.F.R 8 213.9 sets out specific speed limts for

different types of tracks and trains; those |limts are not

]'n the Easterwood case, the plaintiff brought suit against
the railroad for "failing to mai ntain adequate warni ng devi ces at
the crossing." Easterwood, 507 U S at ----, 113 S .. at 1736.
That | anguage should not be msinterpreted. It was not a suit
for negligent mai ntenance of the warning devices installed at the
crossing, but rather for "the absence of proper warning devices."
| d.

‘W& express no opinion as to whether other provisions of
federal |aw would serve to preenpt such a claim No other
provi sions were raised on appeal or briefed by the parties.



affected by internal railroad policies.

W note, however, that while state law tort clains for
excessi ve speed are preenpted, the Suprene Court specifically left
open the question of whether federal |law bars suit for "breach of
related tort |law duties, such as the duty to slow or stop a train
to avoid a specific, individual hazard." Easterwood, 507 U. S. at
----, 113 S .. at 1743. Nor has this Court decided the issue.
The opinion in Mahoney v. CSX Transportation, Inc., 966 F.2d 644
(11th G r.1992), which was first vacated and then reinstated inits
entirety by the court of appeals en banc at 993 F.2d 211 (1993),
merely holds that pure excessive speed clains are preenpted, not
that all related clains are as well. W leave it to the District
Court on remand to decide whether the plaintiffs have established
a violation of such arelated tort |aw duty, and whether they have
presented sufficient evidence to nake this a jury issue.

B. Sol e Proximate Cause

The District Court held that Ms. Waver reasonably should
have been aware of the oncomng train and that she was the sole
proxi mate cause of the accident. Thus, her representatives could
not recover fromthe railroad. The District Court went on to deny
recovery to the representatives of M. Mchael, the passenger.
Under Ceorgia law, a driver's negligence cannot be inputed to a
passenger ; if the Norfolk was only 1% responsible, then M.
M chael could recover fromthe railroad. See Central of Ceorgia
Rai | way Conpany v. Luther, 128 Ga. App. 178, 182, 196 S.E.2d 149,
153 (1973); Isomv. Schettino, 129 Ga. App. 73, 76, 199 S E. 2d 89,

93 (1973). However, if the driver is the sole proxi mate cause of



the accident because she knew or should have known of the
approaching train, then the railroad cannot be |liable (even to the
passenger) for failing to provide adequate warning of the
approaching train. See Southern Ry. Co. v. Blake, 101 Ga. 217, 29
S.E. 288 (1897); Seaboard Coast Line RR Co. v. Mtcham 127
Ga. App. 102, 192 S. E.2d 549 (1972). The District Court ruled as a
matter of |aw that Ms. Weaver shoul d have known of the approaching
train. Under the circunstances of this accident, we hold that this
is a question for the jury.

It is true, as the District Court noted, that Norfolk
presented undisputed evidence that the train crew sounded the
train's horn and bell, that the train's headlight was working prior
to the collision, and that the crossing warning devises were
wor ki ng i mredi ately after the collision. Norfol k al so presented an
affidavit fromM. Aaron Morris, the train's brakenman, stating that
Ms. Weaver was travelling at a high rate of speed, and that she
drove around the gate on the wong side of the road, in an effort
to beat the train.

However, other evidence contradicted M. Mrris's affidavit.
First, an expert in accident reconstruction opi ned that Ms. Weaver
was travelling at only five to ten mles per hour, nmaking it
unlikely that she was trying to beat the train. Second, the gate
armdid not extend nore than three feet into Weaver's | ane, mnaking
it unnecessary for her to go around the gate onto the wong side of
the road even if the gate was down. Third, M. Mrris never
activated the train's brakes; the engineer activated the brakes

after the inpact. Last, the train's engineer stated in a



deposition that he and M. Mrris discovered that they had hit a
car only after the inpact.

The plaintiffs also presented evidence that the weather was
extrenely foggy and that visibility was |limted, making it nore
likely that Weaver would not have seen the train even if she had
been exercising due care. Moreover, the w ndows were up in
Weaver's car because of the cold, making it nore likely that she
m ght not have heard the train even though exercising due care.”

In addition, the plaintiffs presented evidence that the
war ni ng devi ces at the Mul berry Street crossing have mal functi oned
on a continuous and chronic basis. The plaintiffs presented
W tnesses who testified to the activation of the crossing gates and
warning devices for long periods when there was no train
approaching, to instances when the gate arns did not cone down
until the train was alnbst at the crossing, and to instances when
the gate arnms went up and down in a hatchet fashion or cane down
only half way. Two w tnesses saw the warning devices at the
crossing mal function on separate occasions several hours prior to
t he accident, and another saw them mal function the norning after.
The Mayor of Austell, the City Council, a State Representative, and

numerous private citizens conplained to Norfol k about the warning

°As noted in Easterwood v. CSX Transportation, Inc., 933
F.2d 1548, 1560 (11th Gir.1991), aff'd, 507 U S. 658, 113 S. C
1732, 123 L.Ed.2d 387 (1993), a driver would be contributorily
negligent as a matter of law if she violated Ga. Code Ann. § 40-6-
140, which requires a notorist to stop at all grade crossings
when a "clearly visible ... signal device gives warning of the
i mredi at e approach of a train.”" See Atlantic Coast Line R R Co.
v. Hall Livestock Co., 116 Ga.App. 227, 156 S.E. 2d 396 (1967).
However, if the driver was actually unaware of the approaching
train, then a common-| aw reasonabl eness standard applies, not the
Ceorgia statute. 1d. 156 S.E.2d at 398.



devices at the crossing for many years, but the nmalfunctions
continued.® Under these circunstances, it seens to us that a jury
could conclude that Norfolk was gquilty of negligence that
proxi mately contributed to this tragic accident.

Viewwng this evidence in the light nost favorable to the
plaintiffs, as we nust, and considering that matters of
contributory negligence are alnost invariably a question for the
jury on which the defendant bears the burden of proof at trial, we
hol d that summary judgnent was not warranted.

| V. CONCLUSI ON
W REVERSE the District Court's summary judgnent and REMAND

for further proceedings consistent with this opinion.

®Norfolk cites Iler v. Seaboard Air Line R Co., 214 F.2d
385 (5th Cir.1954) for the proposition that evidence of
unrel i able warni ng equi pnment is irrelevant because ordinary care
demands that a driver | ook before crossing, even if the equi pnent
routinely gives false warnings. Wile that proposition is true,
t he evidence of unreliable equi pnent becones rel evant where the
jury could conclude that the driver was not aware of the train
even though she exercised ordinary care (for exanple, because of
the fog), or that the equi pnment was not working when the driver
approached the crossing (for exanple, because the warning devices
soneti nes began to operate only seconds before the train arrived
and the gates sonetines did not |lower all the way).



