United States Court of Appeals,
El eventh Gircuit.
No. 94-93609.
W LDERNESS SOCI ETY, et al., Plaintiffs-Appellants,
V.

John E. ALCOCK, as Regional Forester of the Southern Region of
the U S. Forest Service, et al., Defendants-Appell ees.

May 22, 1996.
Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:92-cv-1040-0ODE), Oinda D. Evans,
Judge.

Bef ore TIJOFLAT, Chi ef Judge, CARNES, Circuit Judge, and FAY, Seni or
Circuit Judge.

TJOFLAT, Chief Judge:
On May 1, 1992, several environnmental groups filed a conpl ai nt
in the district court against the Secretary of Agriculture and

officials of the United States Forest Service,!*

seeki ng revi ew of
the 1986 Final Land and Resource Managenment Plan (the "Plan") for
t he Cherokee National Forest. These groups alleged that the Plan
vi ol ates the National Forest Managenent Act, 16 U S.C. 88 1600 et
seq. (1994) ("NFMA"), and the regul ations pronul gated thereunder

see 36 C.F.R part 219 (1995). On cross notions for summary
judgnment, the district court found that the environnmental groups
| acked standing to bring a challenge to the Plan, and, further

that they did not present a ripe controversy. The court therefore

granted summary judgnment in favor of appellees. W affirm

I'n Septenber of 1992, a group of timber conpanies sought to
intervene as defendants in this action. The district court
granted them perm ssive intervention under Fed. R Cv.P. 24(b) in
Oct ober of 1992. Hereafter, "appellees"” will refer to al
defendants in the court bel ow



l.

Section 1604(a) of the NFMA directs the Secretary of
Agriculture to "devel op, maintain, and, as appropriate, revise | and
and resource managenent plans ["LRWPs"] for units of the National
Forest System" 16 U.S.C. § 1604(a).? Each LRW is to "guide al
natural resource managenent activities and establish managenent
standards and gui delines for the National Forest System [LRWSs]
determ ne resource nanagenent practices, levels of resource
production and managenent, and the availability and suitability of
| ands for resource nmanagenent." 36 CF.R 8§ 219.1(b). In
devel oping a LRWP, the Secretary nust consider: conpliance with
the National Environnental Policy Act of 1969, 42 U.S.C. 88 4321-
4370d (1994) ("NEPA'),® see 16 U.S.C. § 1604(g)(1); the diversity
of the plant and aninmal species in the forest, see 16 U S. C 8§
1604(g) (3) (B); the suitability of lands within the forest for
resource managenent, see 16 U.S.C. 8 1604(g)(2)(A); the specia
circunstances of the forest (e.g., the soil quality or avail able
wat er resources) that mght affect the nethods used to harvest
renewabl e resources and the anount of renewabl e resources that can
be harvested, see 16 U.S.C. 8 1604(g)(3)(C-(F); and the "econom c

and environmental aspects of various systenms of renewabl e resource

*The Secretary does not personally devel op LRWPs. LRWPs are
prepared by the Forest Service under the direction of the
regional forester, the person responsible for the adm nistration
of the forests within a region.

*The NEPA requires that an environnental inpact statement be
prepared for "every recommendati on or report on proposals for
| egi sl ation and other mmjor Federal actions significantly
affecting the quality of the human environnment." 42 U S.C. 8§
4332(2) (0.



managenent, including the ... protection of forest resources, to
provide for outdoor recreation (including wlderness), range,
tinmber, watershed, wldlife, and fish,™ see 16 US. C 8§
1604(g) (3) (A).

In January of 1986, after several years of preparation, a
proposed LRWP for the Cherokee National Forest was circul ated for
public coment. The Forest Service received coments on the
proposal and nade changes in response to those comments. The Pl an
was adopted by the regional forester in April 1986.

Appel | ants exhausted their adnministrative appeals,® and now
seek judicial review of the Plan as a final agency action within
t he meaning of the Adm nistrative Procedure Act ("APA"), 5 U S.C

§ 702 (1994).°> The conplaint the appellants presented to the

“The NFMA and its regul ations provide for extensive

adm nistrative review of a challenge to a LRW. Since a LRW is
a decision of the regional forester, a challenge to a plan is
appealed to the Chief of the Forestry Service. See 36 C.F.R 8§
211.18(f)(21)(iii). The Chief responds to the challenge in a
witten decision. This decision is sent automatically to the
Secretary of Agriculture, see 36 CF.R 8§ 211.18(f)(2), who has
di scretion to review the Chief's decision. 1In this case, the
Secretary declined to review the Chief's decision affirmng the
regional forester's adoption of the Plan.

°A federal statute provides that "[i]f the Secretary fails
to decide the appeal [of a decision of the Forest Service] ...
t he deci sion on which the appeal is based shall be deened to be
final agency action for the purpose of [the Adm nistrative
Procedure Act]." Departnment of the Interior and Rel ated Agencies
Appropriations Act, 1993, Pub.L. No. 102-381, § 322(d)(4), 106
Stat. 1374, 1419 (1992) (16 U.S.C. § 1612 note).

The APA gives "[a] person suffering | egal wong because
of agency action, or adversely affected or aggrieved by
agency action within the neaning of a relevant statute" a
right to judicial review of that agency action. 5 U S. C 8§
702. Agency action is subject to judicial reviewonly if it
is "final agency action" or "[a]gency action made reviewabl e
by statute.” 5 U S.C. 8 704. Since the NFMA does not
provide for judicial review of agency actions taken pursuant



district court alleges that several of the decisions made in the
Plan violate the NFMA and its regul ations as follows: (1) the Plan
designates too nuch land in the Forest as suitable for tinber
producti on; (2) the Plan fails to take into account the
possibility that the costs incurred by the Forest Service wl

exceed the revenues the Service receives fromthe ti nber conpani es;
(3) the Plan sets an "arbitrarily high" tinmber harvest |evel for
the fifth decade of the Plan; (4) the Plan fails to follow the
directives of the Secretary of Agriculture's "San Juan" decision;?®
(5) the Plan nmakes "arbitrary and capricious” assunptions about
future tinber harvest levels and future tinber prices; (6) the
Plan fails to provide for animal and plant species diversity as
required by the NFMA;  (7) in formulating the Plan, the Service
failed to conduct species inventories as required by the NFMA;, and

(8) the Plan fails to protect the Forest's visual resources as

to the Act, we have jurisdiction over a challenge under the
NFMA only if the agency action is final

®The "San Juan" deci sion resolved adnministrative appeal s of
two separate LRWPs, and addressed the justifications needed in a
LRVP when it proposes to expand a tinber programin which costs
to the Forest Service will exceed the revenues generated by the
program See "Decision on Review of Adm nistrative Decision by
the Chief of the Forest Service Related to the Admi nistrative
Appeal s of the Forest Plans and EISs for the San Juan Nati onal
Forest and the Grand Mesa Unconpahgre, and Gunni son Nati onal
Forest" (Dep't Agriculture, July 31, 1985) (described at 53
Fed. Reg. 26621 (1988)). Appellants argue that the application of
the San Juan decision to the Plan should be left to the district
court once we have found that appellants have standing to
chal  enge the Plan. Appellees contend that the San Juan deci si on
is not judicially enforceable. W do not address these
assertions, since we hold infra that appellants' challenges to
the Plan are not ripe for judicial review



required by the NFMA '

Appel l ants seek a declaratory judgnent that the Plan and the
final environnmental inpact statenment that acconpanied the Plan
violate the NFMA in the manner specified above. Assum ng that the
Plan and the inpact statenent are invalid, they ask that the
district court remand the Plan to the Forest Service so that the
Service can conply with the NFMA and its regul ati ons.

After the parties joined issue, both sides noved for summary
judgment. Appellees' notion replicated the assertion contained in
its answer that the environnmental groups | ack standing to bring the
clainms at issue, and, noreover, that such clains are not ripe for
judicial resolution. Appellees' notion alleged alternatively that
the decisions nmade in the Plan conply with the NFMA and its
regul ati ons.

The district court noted the split of authority in the courts
of appeals on whether clains such as the ones appellants present
are justiciable; that is, whether such clains are ripe for
judicial review, and, if so, whether any person has standing to
bring them The Seventh and the Ninth Crcuits have held the

justiciability requirenents to be satisfiedin cases simlar to the

‘Appel | ants' conpl ai nt consists of thirteen counts; nmany of
the allegations recited above constitute separate counts. In
addition to these allegations, the conplaint asserts that the
regul ati ons promul gated by the Secretary for determ ning the
forest land' s economic suitability for tinber production, see 36
CF.R 8§ 219.14, violate the NFMA's requirenent that the
identification of econom cally unsuitable | ands be based on an
objective standard or rule of reason. See 16 U S.C. 8 1604(Kk).
Al though the district court did not specifically address
appel l ants' standing to bring this claim we read its order as
determ ning that appellants lack standing to litigate this claim
Appel l ants do not appeal the district court's disposition of this
claim accordingly, we do not address it.



one here. See Sierra Club v. Marita, 46 F.3d 606 (7th G r.1995);
| daho Conservation League v. Mumma, 956 F.2d 1508 (9th Cir.1992).
The Eighth Crcuit, however, has found that environnental-group
plaintiffs | acked standing to bring a challenge simlar to the one
in this case. See Sierra Cub v. Robertson, 28 F.3d 753 (8th
Cir.1994). That court did not address the question whether the
chal | enge presented was ripe for judicial review

Finding the reasoning of the Eighth Crcuit in Robertson
persuasive, the district court held that the injury alleged by
appel lants was not inmm nent. Thus, appellants could not "have
suffered an "injury in fact'—an invasion of a l|legally-protected
interest which is (a) concrete and particularized ... and (b)
"actual or immnent, not "conjectural" or "hypothetical." ' "
Lujan v. Defenders of Wldlife, 504 U S. 555, 560, 112 S.Ct. 2130,
2136, 119 L.Ed.2d 351 (1992) (citations omtted). Wthout such an
injury, the district court held, appellants did not have standi ng
to pursue their clains.

Because the appellants' injury was not inmmnent, the court
also held that their clains were not ripe for judicial review
Further, the court found that dism ssal of the action would cause
little or no hardship to appellants. Determ ning that the
appel lants did not have standing to bring their clainms, and that
their clains were not ripe, the district court granted the
appel l ees’ notion for summary judgnent.

.
We review the district court's grant of summary judgnent de

novo, applying the same |egal standards that bound the district



court. See Reserve, Ltd. v. Town of Longboat Key, 17 F.3d 1374,
1377 (11th G r.1994), cert. denied, --- US ----, 115 S.C. 729,
130 L. Ed. 2d 633 (1995). In nmaking this determ nation, we view al
evidence in the light nost favorable to the non-noving party. See
Sammons v. Taylor, 967 F.2d 1533, 1538 (11th G r.1992). Sunmmary
judgnment is appropriate in cases in which there is no genuine issue
of material fact. See Fed.R Cv.P. 56(c).

In this case, the district court exam ned the appellants’
claimed injuries through the I ens of the standing doctrine as well
as through the lens of the ripeness doctrine. Few courts draw
meani ngf ul di stinctions between the two doctrines; hence, this
aspect of justiciability is one of the npost confused areas of the
| aw. Because we find the franework of the ripeness doctrine nore
useful when eval uating injuries that have not yet occurred, such as
t hose clainmed by appellants here, we affirmthe district court on
t hat basi s.

The confusion in the |aw of standing and ripeness is hardly
surprising. Both doctrines focus initially on the injury to the
person bringing the action. The Suprene Court has stated that the
"injury in fact" prong of standing requires an injury that is both
"concrete and particul arized" and "actual or immnent." Defenders
of Wldlife, 504 U.S. at 560, 112 S.C. at 2136. Simlarly, for
the controversy to be ripe, the conplained-of injury nust be
imediate or immnently threatened. There is an inportant
di stinction between the two doctrines, however. Wen determ ning
standi ng, a court asks whether these persons are the proper parties

to bring the suit, thus focusing on the qualitative sufficiency of



the injury and whet her the conpl ai nant has personally suffered the
harm See Erw n Chenerinsky, Federal Jurisdiction 8 2.4.1 (1989).
When determ ning ri peness, a court asks whether this is the correct
time for the conplainant to bring the action. See id. In the
instant case, the timng of the suit, rather than the propriety of
appel lants as plaintiffs, causes justiciability problens.

The ripeness doctrine "prevent[s] the courts, through
avoi dance of premature adjudication, fromentangling thenselves in
abstract disagreenents over admnistrative policies" as well as
"protect[s] the agencies from judicial interference until an
adm ni strative deci sion has been formalized and its effects felt in
a concrete way by the challenging parties.” Abbott Lab. .
Gardner, 387 U.S. 136, 148-49, 87 S.Ct. 1507, 1515, 18 L. Ed. 2d 681
(1967). A case is not " "ripe' for judicial review under the APA
until the scope of the controversy has been reduced to nore
manageabl e proportions, and its factual conponents fl eshed out, by
sonme concrete action applying the regulation to the claimnt's
situation in a fashion that harns or threatens to harmhim" Lujan
v. National WIldlife Fed'n, 497 U.S. 871, 891, 110 S. C. 3177
3190, 111 L.Ed.2d 695 (1990). I n deciding whether an issue is
ripe, a court nmust "evaluate both the fitness of the issues for
judicial decision and the hardship to the parties of w thhol ding
court consideration.” Abbott Lab., 387 U S. at 149, 87 S. C. at
1515.

Appel lants argue that the decisions nade in the Plan are
couched in |anguage that nekes mandatory further site-specific

action. Appellees respond that the Plan is not the final arbiter



of any on-the-ground actions. They contend that there is another
| evel of deci si onmaki ng that det erm nes precisely what
site-specific action will be taken pursuant to the Plan. Thus,
appel l ees assert, the Plan only sets tinber harvest goals and
possi bl e future tinber harvest |evels; no harvesting will be done
and, therefore, no "injury" can occur, until after the second-stage
deci si ons are made.

W are persuaded by appellees’ contention that no
site-specific action wll be taken pursuant to the Plan wi thout a
second stage of decisionnmaki ng; "subsequent discretionary actions
require separate and independent decisionmaking” before any
site-specific action wll occur. National WIldlife Fed' n, 497 U S.
at 892 n. 3, 110 S .. at 3190 n. 3. Appel | ees concede that
appel l ants can chall enge both the site-specific action as well as
the Plan-1evel decision(s) underlying the specific action at the
second stage.® Qur opinion is dependent on that concession. Until
such actions have been proposed, however, there is no controversy
for us to resolve. W have no doubt that some decisions in the
Pl an make an injury to the appellants nore likely. "Mre likely,"
however, does not nmake the injury inmmnent enough for purposes of
judicial decisionmaking. W do not yet know when or how an injury

to the appellants will occur, and this factual underpinning is

8As the district court stated, "[This] court's determ nation
that Plaintiffs lack standing at this time to assert their clains
made herein is ipso facto a determ nation that at such tinme as
the Plan is inplenented in a specific way, it will not be too
|ate to conplain.” WIderness Soc'y v. Alcock, 867 F.Supp. 1026,
1041 (N.D. Ga. 1994).



vital to a full-fledged judicial reviewof the Plan.® Thus, until
a site-specific action has been proposed, appellant's clained
injury is not ripe for judicial review See, e.g., Region 8 Forest
Serv. Tinber Purchasers Council v. Al cock, 993 F.2d 800, 808 (11th
Cir.1993) (finding that tinber conpanies do not have standing to
chal | enge an anendnment to a LRWP because the clained injury would
be affected by future site-specific anal yses).

AFFI RVED.,

Appel | ants assert in their briefs (and naintained at oral
argunent) that tinber is currently being harvested in the Forest
on lands and in ways that violate the NFMA. Appellants did not,
however, amend their conplaint to include challenges to any
site-specific action, and thus, for the purposes of this appeal,
we presunme that no site-specific action has occurred.



