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CARNES, Circuit Judge:

This appeal arises from Buelah Pickens' 42 U S.C. § 1983
conplaint alleging that she was arrested in violation of her
constitutional rights. Tinmothy Hollowell and Douglas WI son,
deputies in the Rockdale County Sheriff's Departnent, appeal the
district court's denial of their notion for sunmary judgnent on the
basis of qualified inmmunity. W reverse that deni al

| . BACKGROUND

The rel evant facts as found by the district court are not in
di sput e. On Septenber 13, 1992, Buelah Pickens arrived at the
Rockdal e County Jail to visit her son, an inmate in the jail
Pursuant to the Rockdale County Sheriff's Departnment's nornal

practice of conducting a crimnal record check on all visitors,

Deputy W1 son checked the conputer and discovered that there were



four warrants for Pickens' arrest on bad check charges. WIson
called the Sheriff's Departnment's Warrant Division, and was
infornmed that the warrants were still outstanding.

After verifying the identity of Pickens by questioning her and
exam ning her driver's license, WIlson called his superior, Deputy
Hol lowel I, and apprised him of the situation. Hol | owel | then
obtained the actual warrants from the Warrant Division and net
Wl son and Pickens in the booking area of the jail. Pi ckens
testified in her deposition about the statenments she nade to Wl son
and Hol | owel | upon | earning that she would be arrested:

Q And you say he took the purse fromyou?

A. Snatched the purse fromnme and said, you're under arrest.
And | said, this has to be on charges on checks that were

stolen out of ny car. And he said, I wouldn't know And I
said, what's the date on it? And he said, '87. And | said,
| filed forgery charges on this. You need to check into

your —he said, ny conputer says 12 charges on you, and you're
under arrest.

And | said, well, check in your conputer a little bit
cl oser because | filed for forgery on this. They were stol en
fromme. | didn't wite these checks, and |I said, | thought

the statute of limtations was two years on a m sdeneanor
Pi ckens al so gave Hollowel| the nanme of one of the investigators
t hat she cl ai mred had know edge of her forgery conplaint. Hollowell
contacted the investigator, who acknow edged that Pickens had
reported forgery of her checks but was unable to renmenber any ot her
det ai | s.

Despite her protests, Hollowell placed Pickens under arrest.
She was held in the jail for several hours before being rel eased on
a cash bond. The Rockdale County District Attorney subsequently
dism ssed the charges because she had a wvalid statute of

[imtations defense. The m sdeneanor offenses upon which the



arrest warrants were based had a two-year statute of limtations,
and Pickens' arrest had occurred five years after the arrest
warrants were issued.

Pickens filed suit under 8 1983 agai nst Wl son, Hollowell, the
Rockdal e County Sheriff's Departnment, and Rockdal e County. The
district court denied the defendants' notion for summary judgnent.
The Sheriff's Departnent subsequently was dism ssed fromthe case
pursuant to a stipulation approved by the district court. WIson
and Hollowell appeal ed. W have jurisdiction over their
interlocutory appeal fromthe district court's denial of summary
judgment on qualified imunity grounds. Mtchell v. Forsyth, 472
U.S. 511, 530, 105 S.Ct. 2806, 2817, 86 L.Ed.2d 411 (1985).

1. DI SCUSSI ON
A

In its denial of sunmary judgnment on the qualified immunity
issue, the district court stated that the only issue in the case
was whether the officers had violated the Fourth Amendnent by

arresting Pickens. !

Finding that "the right to be free from
unl awful arrest is a clearly established constitutional right" and
that a factual dispute existed about whether WIson and Hol | owel |
knew that the statute of limtations for the charged offenses had
expired, the district court concluded that the "officers' know edge

regarding the statute of Ilimtations issue wll have to be

'As the district court observed, Pickens' conplaint is
somewhat uncl ear as to what constitutional provisions she alleges
were violated by her arrest and detention. The district court
anal yzed the conplaint as a Fourth Anendnent claim and Pickens
treats it as such in her brief to this Court. Accordingly, we
al so use a Fourth Amendnent analysis in reviewing the district
court's order



submtted to the fact finder at trial before the court is able to
resolve the officers' entitlenment to qualified imunity."

We revi ew de novo the denial of sunmary judgnment on qualified
i mmuni ty grounds. L.S.T., Inc. v. Cow, 49 F.3d 679, 683 (1l1lth
Cir.1995). This Court uses a two-part analysis to evaluate a
qualified imunity defense:

First, the defendant governnent official nust prove that he
was acting within the scope of his discretionary authority
when the allegedly wongful acts occurred. |If the defendant
meets this burden, the plaintiff nmust then denonstrate that
the defendant violated clearly established |aw based upon
obj ective standards.
Hartsfield v. Lemacks, 50 F.3d 950, 953 (11th Cir.1995). There is
no question that WIlson and Hollowell were acting within their
di scretionary authority when they arrested Pi ckens. Therefore, the
issue in this appeal is whether Pickens has net her burden under
the second prong of the analysis by denonstrating that the
officers' actions violated clearly established | aw.

In order for the lawto be clearly established for purposes
of qualified imunity, "the | aw nmust have earlier been devel oped in
such a concrete and factual ly defined context to make it obvious to
all reasonabl e governnent actors, in the defendant's place, that
"what he is doing' violates federal law. " Lassiter v. Al abama A &
M Univ. Bd. of Trustees, 28 F.3d 1146, 1149 (11th G r.1994)
(quoting Anderson v. Creighton, 483 U S. 635, 640, 107 S.Ct. 3034,
3039, 97 L.Ed.2d 523 (1987)). "When considering whether the |aw
applicable to certain facts is clearly established, the facts of
cases relied upon as precedent are inportant. The facts need not

be the sane as the facts of the inmmediate case. But they do need

to be materially simlar.”™ Adams v. St. Lucie County Sheriff's



Dep't, 962 F.2d 1563, 1575 (11th Cr.1992) (Ednondson, J.,
di ssenting), approved en banc, 998 F.2d 923 (11th G r.1993). Mere
recitations of general rules or abstract rights do not denonstrate
that the law was clearly established at the tinme of the rel evant
conduct. Lassiter, 28 F.3d at 1150; see also Post v. Gty of Fort
Lauderdale, 7 F.3d 1552, 1557 (11th Cir.1993) ("If case law, in
factual terms, has not staked out a bright line, qualified imunity
al nost al ways protects the defendant."), nodified on ot her grounds,
14 F.3d 583 (11th Cir.1994).

The Fourth Anmendnent is violated by an arrest wthout
probabl e cause. E.g., Lowe v. Aldridge, 958 F.2d 1565, 1570 (11th
Cir.1992). Probable cause exists if "the facts and circunstances
within the officer's know edge, of which he or she has reasonably
trustworthy information, would cause a prudent person to believe,
under the circunstances shown, that the suspect has commtted, is
commtting, or is about to conmt an offense.” Von Stein v.
Brescher, 904 F.2d 572, 578 (11th Cr.1990). However, the
appropriate inquiry for qualified immunity i s not whether there was
probabl e cause, but whether there was "arguabl e" probable cause to
arrest. E.g., Swint v. Cty of Wadley, Ala., 51 F.3d 988, 996
(11th G r.1995); Post, 7 F.3d at 1558. In other words, we "nust
det er m ne whet her reasonabl e officers in the sane circunstances and
possessi ng the sanme know edge as t he Def endants coul d have bel i eved
t hat probabl e cause existed to arrest...." Von Stein, 904 F. 2d at
579 (enphasi s added); see also Moore v. GmM nnett County, 967 F.2d
1495, 1497-98 (11th Cr.1992), cert. denied, --- US ----, 113
S.Ct. 1049, 122 L.Ed.2d 357 (1993).



The district court did not question, and Pickens does not
di spute, that the warrants whi ch the deputies executed by arresting
her were supported by probable cause at the tine they were i ssued.
In other words, the warrants were valid on their face insofar as
the affidavits attached to the warrants provi ded probabl e cause to
believe that Pickens had comritted the offenses charged. Thus,
this is not the typical false arrest/Fourth Anmendnent case where
the nmerits issue is probabl e cause and the qualified imunity issue
i s arguabl e probabl e cause.

Instead, the issue in this case arises because the deputies
had at |east some reason to believe—and for present purposes we
assune that they knewthat the statute of limtations period had
expired at the tinme they served the warrants by arresting Pi ckens.
The merits question then is whether it violates the Fourth
Amendnent for |aw enforcenent officers to arrest based upon a
warrant supported by probable cause if they know that the statute
of limtations period has run. But this case is not here for a
review on the nerits; it is here for a review of the district
court's qualified immunity ruling. The qualified inmnity issueis
whet her, when this case arose in 1992, the law was clearly
est abl i shed that the Fourth Amendnent forbade an arrest based upon
an otherwise valid warrant if the arresting officers knew the
statute of |imtations period had run.

Pi ckens relies upon Malley v. Briggs, 475 U.S. 335, 106 S.C
1092, 89 L. Ed.2d 271 (1986), and Garnon v. Lunpkin County, Ga., 878
F.2d 1406 (11th G r.1989), but those cases are not helpful. Both

dealt wth qualified immunity where an "officer caused the



plaintiffs to be unconstitutionally arrested by presenting a judge
with a conplaint and a supporting affidavit which failed to
establ i sh probable cause.” Malley, 475 U.S. at 337, 106 S.Ct. at
1094; see Garnon, 878 F.2d at 1410 (rejecting claimof qualified
immunity for officer who had no "objectively reasonabl e basis for
believing that his investigator's affidavit established probable
cause to arrest"); see also Kelly v. Curtis, 21 F.3d 1544, 1553-55
(11th G r.1994) (discussing these and related cases). Mlley and
Garnon clearly establish that a police officer is not protected by
qualified immunity if he applies for an arrest warrant where "a
reasonably well-trained officer ... would have known that his
affidavit failed to establish probabl e cause and t hat he shoul d not
have applied for the warrant.” Garnon, 878 F.2d at 1410 (quoting
Mal l ey, 475 U. S. at 345, 106 S.Ct. at 1098). But that is not this
case. As we have already discussed, everyone agrees that the
warrants in this case were issued upon probable cause to believe
that Pickens had conmtted the charged offenses. Mbreover, these
two deputies did not cause the warrants to be issued, all they did
was execute them by arresting Pickens. See, e.qg., Fullman v.
G addi ck, 739 F.2d 553, 561 (11th Cir.1984) (executing officer
entitled to imunity where warrants valid on face and supported by
pr obabl e cause).

Al t hough Mall ey and Garnon are not very hel pful in resolving
t he i ssue at hand, two other decisions are. The first one isBaker
v. McCollan, 443 U.S. 137, 99 S.C. 2689, 61 L.Ed.2d 433 (1979),
where the plaintiff was arrested and held in jail for three days

before the sheriff discovered that the wong man had been



i mpri soned. ld. at 141, 99 S.C. at 2693. The Suprene Court
rejected the plaintiff's argunment that the sheriff's failure to
investigate his protests of msidentification constituted a
vi ol ati on of due process, and expl ai ned:

G ven the requirenents that arrest be nmade only on probable

cause and that one detai ned be accorded a speedy trial, we do

not think a sheriff executing an arrest warrant is required by
the Constitution to investigate independently every clai m of

i nnocence, whether the claimis based on m staken identity or

a defense such as lack of requisite intent.... The ultimte

determ nation of such clains of innocence is placed in the

hands of the judge and the jury.

Id. at 145-46, 99 S.Ct. at 2695. Although the plaintiff in Baker
di d not challenge the validity of his arrest or bring a clai munder
the Fourth Anmendnent, the Supreme Court's decision in that case
does suggest that the two deputies in this case-who ot herw se had
probabl e cause to arrest Pickens pursuant to facially valid arrest
warrants—did not have a duty to investigate and decide the
potential wviability of a defense, such as the statute of
l[imtations, before arresting Pickens.

Qur own decision in Wllianms v. Cty of Al bany, 936 F.2d 1256
(11th G r.21991), provides even stronger support for that
conclusion. In WIllians, a 8§ 1983 action was brought against two
police officers based, in part, on the allegation that they had
presented their crimnal investigation of the plaintiff to the
district attorney "with the knowl edge that the statute of
limtations for the charge had expired.” 1d. at 1260. W rejected
the plaintiff's argument that these facts were sufficient to
wi t hstand summary judgnent:

[ The police officers] should not be held personally |iable for

presenting this evidence to the district attorney who has the
authority to make the ultimte decision whether to seek an



i ndi ct ment . Whet her the statute of limtations bars a
prosecution is a question of |aw The officers properly
deferred | egal decisions to the district attorney.
Id. at 1260 (enphasis added); see also Kelly, 21 F. 3d at 1552 (the
Constitution "inposes no obligation upon |aw enforcenent officers
to second guess prosecutors....").

The present case involves the execution of an arrest warrant
rather than the presentation of an investigation to the district
attorney. However, we believe that Wl lianms makes clear that
police officers have no responsibility to determne the viability
of a statute of limtations defense when executing a valid arrest
warrant. The existence of a statute of Iimtations bar is a |egal
guestion that is appropriately evaluated by the district attorney
or by a court after a prosecution is begun, not by police officers
executing an arrest warrant. Qur conclusion to that effect is
reinforced by the knowl edge that whether a valid statute of
[imtations defense exists is not a cut and dry matter. For
exanple, the statute of limtations for a crimnal proceeding in
Ceorgia is tolled during the time the "accused is not usually and
publicly a resident within" GCeorgia. Ga. Code Ann. § 17-3-2(1)
(Mchie 1990); see Danuel v. State, 262 Ga. 349, 418 S.E. 2d 45
(1992). An arresting officer is not in a position to make that
type of determ nation, nor is he required to know the Iaw rel ating
to statute of limtations issues. At the very |east, Baker and
WIllians establish that the |aw was not clearly established when
this arrest was made in 1992 that an officer had a duty to
correctly decide any statute of limtations i ssues before executing

an arrest warrant. That is sufficient to dispose of the issue



before wus. The district court should not have rejected the
qualified inmmunity defense on grounds relating to the statute of
[imtations having run at the tinme of the arrest.

In addition to her argunent regarding the statute of
[imtations, Pickens contends that notw thstanding the otherw se
valid warrants, the deputies |acked probable cause to arrest once
she told themthat she had reported that the checks had been stol en
fromher car and forged. That contention is foreclosed byBaker v.
McCol | an, 443 U.S. at 145-46, 99 S.Ct. at 2695, where the Court
hel d, "we do not think a sheriff executing an arrest warrant is
required by the Constitution to investigate independently every
claim of innocence.™ Pi ckens' contention that her checks were
stolen was a clai mof innocence, and at the very |l east, the | aw was
not clearly established in 1992 that the officers were required to
i nvesti gate and det erm ne whet her she was guilty or i nnocent before
t hey executed the arrest warrants.

The wultimate success of Pickens' statute of Ilimtations
def ense changes not hi ng about the i ssues we have resol ved. |t does
not nean that her arrest was not based upon arguable probable
cause, or even probable cause. Nor does it nmean that the arrest
was unconstitutional under clearly established |aw at the tine, or
even now. Cf. Baker, 443 U. S at 145, 99 S . C. at 2695 ("The
Constitution does not guarantee that only the guilty wll be
arrested. If it did, 8 1983 would provide a cause of action for
every defendant acquitted—+ndeed, for every suspect released.");
Von Stein, 904 F.2d at 578 n. 9 (" "Probable cause' defines a

radically different standard than "beyond a reasonable



doubt'....").

Deputies WIlson and Hollowell request that we review the
district court's denial of Rockdale County's notion for summary
j udgment, but we are foreclosed fromdoing so by Swint v. Chanbers
County Cormin, --- US ----, 115 S. C. 1203, 131 L.Ed.2d 60
(1995), which held that we have no pendent party appellate
jurisdiction. They also request that we review the district
court's denial of their own notion for summary judgnment in their
official capacities. The existence of pendent issue jurisdiction
is uncertain in the wake of Swint, --- US at ---- - ----, 115
S CG. at 1211-12, but even assumng we have that kind of
jurisdiction, we exercise our discretion not to enploy it in this
case.

I 11. CONCLUSI ON
The district court's denial of WIlson and Hollowell's notion

for summary judgnment on qualified i mmunity grounds i s REVERSED



