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TIJOFLAT, Chief Judge:

In this case, a conpany chal | enges under several provisions of
state and federal law the decision of a county board of
conmi ssioners to rezone the conpany's property. The district court
granted injunctive relief in favor of the conmpany, and the county
took this interlocutory appeal. For the reasons that follow, we
affirmin part, reverse in part, and vacate in part.

l.
A

The property in question is a |andlocked 161-acre tract
| ocated in southwest Harris County, GCeorgia, along Interstate
H ghway  185. Appell ee Bickerstaff Cay Products, I nc.
("Bickerstaff"), a brick manufacturing conpany, bought the property
in 1960 because of the property's rich reserves of a mneral used
in the brickmaki ng process. Bickerstaff uses a formof rock call ed

weat hered nylonite in the manufacture of bricks; the Harris County



property lies along a vein of such rock. At the tine Bickerstaff
purchased the property, it had no imediate need to mne the
weat hered nylonite on the property. It conducted several test
drills on the property and dug a trench to determ ne the extent of
the nylonite deposit, but otherwise did not mne the property.
| nst ead, Bickerstaff held the property inits mneral reserves for
future use

In 1984, the governing entity for Harris County, a five-nenber
Board of Comm ssioners, enacted a county-w de zoning ordi nance,
including a conprehensive |and-use plan for the county. The
ordi nance provided that initial determ nations on zoning matters
such as rezoni ng requests woul d be studi ed by the county planner's
of fice, which would recommend the denial or granting of the request
to a planning comm ssion. The planning conmm ssion would hold a
public neeting on the rezoning request, and then would make
recomendations to the Board of Conm ssioners, which would have
final authority over all zoning decisions. The 1984 ordi nance
zoned Bi ckerstaff's property A-1, which is the designation givento
vacant property.* Under the ordinance, the uses permtted on | and
zoned A-1 include general agriculture and forestry; the stated
pur pose of the A-1 category is to "preserve | and areas suitable for
eventual rezoning."

In 1993, Bickerstaff decided to nake use of the nylonite

reserves on the Harris County property. To that end, Bickerstaff

The 1984 zoning ordi nance was re-enacted al nbst verbatimin
1988 and again in 1990 to cure alleged procedural defects in the
original ordinance. The zoning of Bickerstaff's property was A-1
in all three ordinances.



applied for a mning permt from the Georgia Environnental
Protection Departnment. 1In this application, Bickerstaff indicated
t he proposed duration and manner of the m ning and expl ai ned how
the conpany would shield surrounding areas from the noise and
vi sual disturbances attendant to the operation.? The application
also contained provisions for Jland reclamation and runoff
contai nment. In August of 1993, the Departnent granted Bi ckerstaff
a permt to mne the property.

Wiile preparing its application to the Environnenta
Protecti on Departnent, Bickerstaff di scovered that the property had
been zoned A-1, and that A-1 zoning would not permt mning. Arned
with state approval of the m ning operation, Bickerstaff sought to
have the property rezoned M2, which would permt mning.
Bi ckerstaff presented its plan to the Harris County planner, who
found that M2 zoning was consistent wth the county's
conprehensi ve |and-use plan and recommended that the planning
conmi ssi on approve the rezoning request. Following a public
nmeeti ng, however, the planning comm ssion voted to reconmend t hat
t he Board of Conm ssioners deny the rezoning request.

The Board of Conmm ssioners then held a public hearing on
Bi ckerstaff's application for rezoning. In accordance with the
zoni ng ordi nance, Bickerstaff was allowed to present its proposed
plan for mning its land, and any citizen with an opinion about

Bi ckerstaff's proposal was allowed to speak. The Board nmade no

*The mining of nylonite does not involve any blasting or
crushing of rock. It is sinply a digging operation, whereby the
rock is extracted fromthe ground using backhoes and then haul ed
away in dunp trucks.



decision on the rezoning request at that tinme, but instead net
privately two weeks later to consider the request. At that
nmeeti ng, the Chairman of the Board of Comm ssioners noved to rezone
the property R1, which allows only l|lowdensity residential
devel oprent . ® Bickerstaff had not requested R-1 zoning, and had no
notice that the Board would consider rezoning the property R-1.
The Chairman's notion passed by a vote of four to one.
B

Fol  owi ng the Board's deci sion, Bickerstaff brought this suit
against Harris County, alleging violations of the United States
Constitution, the Ceorgia Constitution, and state real property

4

I aw. Bi ckerstaff's primary contention is that rezoning the

®R-1 is the designation given to land that is to be
devel oped as a residential subdivision containing single-famly
| ots.

‘Bi ckerstaff's amended conpl ai nt, the pleading before us,
contains eight counts. The conplaint is a typical shotgun
pl eadi ng, in that sone of the counts present nore than one
di screte claimfor relief. See, e.g., Anderson v. District Bd.
of Trustees, 77 F.3d 364, 366-67 (11th Cir.1996). Moreover, in
some instances one cannot discern, wth respect to a given claim
for relief, the substantive rule giving rise to the claim For
pur poses of this appeal, we give Bickerstaff's conplaint a
i beral reading, and construe it as presenting the follow ng
clainms for relief:

(1) A takings claimpursuant to 42 U . S.C. § 1983 that
seeks just conpensation for the full value of the property
under the Fifth and Fourteenth Anmendnents to the United
States Constitution. (Count one.) This count also seeks an
i njunction, under an undisclosed rule of |law, prohibiting
the Board from preventing Bickerstaff frommning its

property.

(2) Aclaimunder 42 U S.C. § 1983 for noney damages on
the ground that the Board has violated Bickerstaff's
(unspecified) "substantive rights" under the Fifth and
Fourteenth Amendnents. (Count two.) This count al so seeks
the sane injunctive relief as count one. The district court
appears to have interpreted this allegation as alleging a



property R-1 constituted a taking of Bickerstaff's property because

the rezoning rendered the property virtually usel ess: the property

cl ai munder the substantive conponent of the Fourteenth
Amendnent ' s Due Process C ause.

(3) Aclaimunder 42 U . S.C. § 1983 for noney damages on
the ground that, in reaching its zoning decision, the Board
deni ed Bickerstaff its right to procedural due process under
the Fifth and Fourteenth Anendnents. (Count three.) This
count al so seeks the sane injunctive relief as count one.

(4) A takings claimunder the Georgia Constitution,
Article I, Section I, Paragraph I, and Article |, Section
111, Paragraph I. This claimseeks an injunction
prohi biting the Board from preventing Bickerstaff from
mning its property. (Count four.)

(5) Aclaimfor a declaration that (unspecified)
provisions of the United States and CGeorgia Constitutions
grant Bickerstaff a "vested right" to mne the property.
(Count five.) This count seeks in the alternative noney
damages for the full value of the property.

(6) Aclaimthat (unspecified) provisions of the United
States Constitution and Ceorgia | aw and several provisions
of the Harris County zoning ordi nance grant Bickerstaff the
right to mne the property as a "non-conformng use."

Bi ckerstaff seeks an injunction prohibiting the Board from
preventing it frommning the property. (Count six.)

(7) Aclaimthat the Board' s denial of Bickerstaff's M
2 zoning request was "arbitrary and capricious” (under an
unspecified provision of law) and also violates the Harris
County zoning ordi nance. Bickerstaff seeks an injunction
prohi biting the Board from preventing Bickerstaff from
m ning the property. (Count seven.)

(8) Aclaimthat the Harris County zoning ordi nance is
invalid under OC G A 8§ 36-66-5 (1982), because of
procedural irregularities in the adoption of the ordi nance.
Bi ckerstaff seeks a declaration that the ordinance is
invalid. (Count eight.)

The district court had subject matter jurisdiction
under 28 U.S.C. 88 1331 and 1343 to entertain Bickerstaff's
federal constitutional clainms. The court entertai ned
Bi ckerstaff's state-law clains under its suppl enental
jurisdiction. The district court based its injunction only
on the clains described in (1), (2), and (4)-(7) above.
Accordingly, we do not address the clains described in (3)
and (8).



cannot be devel oped as a residential subdivision because there is
effectively no access to a public roadway.’ According to
Bi ckerstaff, this taking was in violation of the Fifth and
Fourteenth Anendments to the United States Constitution® and
Article | of the Georgia Constitution ' because the taking was
acconplished (1) pursuant to an invalid exercise of the county's
police power, and (2) wthout providing Bickerstaff just
conpensation. Bickerstaff therefore asked the district court to
award t he conpany just conpensation for a tenporary taking, in the
event the R-1 zoning was held invalid, or for a permanent taking if
it was not. See First English Evangelical Lutheran Church v. Los
Angel es County, 482 U.S. 304, 107 S.Ct. 2378, 96 L. Ed.2d 250 (1987)
(recogni zing a Takings Cause claimfor the tenporary deprivation

of all use of private property).

°Bi ckerstaff has a 20-foot-w de easenment running 3,500 feet
over neighboring land to Georgia H ghway 315. Bickerstaff
contends, and the county does not dispute, that a residential
subdi vi si on nust have at | east one neans of ingress and egress,
and that, to accombdate a subdivision entrance, the easenent
woul d need to be at | east 60 feet w de.

®The Fifth Amendment's prohibition on takings for public use
Wi t hout just conpensation is applied to the states through the
Fourteenth Anmendnent. See Chicago, B. & Q R R v. Chicago, 166
U S 226, 239, 17 S.Ct. 581, 585, 41 L.Ed. 979 (1897). Further
references in this opinion to a takings claimunder the Fifth
Amendnent nmean a takings claimunder the Fifth and Fourteenth
Amendnent s.

"The Georgia Constitution does not have a takings clause.
Ceorgia courts recogni ze takings clainms, however, under the
em nent domain provision of Article |, Section IIl, Paragraph
("[P]rivate property shall not be taken or damaged for public
pur poses w thout just and adequate conpensation being first
paid.") and the due process provision of Article I, Section I
Paragraph | ("No person shall be deprived of life, liberty, or
property except by due process of law. "). See G adous v. Board
of Commirs, 256 Ga. 469, 349 S.E. 2d 707, 709 (1986).



In its answer to Bickerstaff's conplaint the county denied
that it was |iable under any of Bickerstaff's theories of recovery.
As for Bickerstaff's Fifth Arendnent claim the county contended
that the suit was not ripe for federal court review because
Bi ckerstaff had not pursued its renedies in state court. See
W liamson County Regional Planning Commin v. Ham|ton Bank, 473
us 172, 186, 105 S.C. 3108, 3116, 87 L.Ed.2d 126 (1985). The
county noted that, although Bickerstaff had filed a suit on the
same clainms in the Harris County Superior Court, Bickerstaff had
persuaded that court to stay its hand pending the outconme of the
i nstant case. The county further contended that because the
superior court had jurisdiction over the controversy, the instant
case was barred.? The district court did not rule on these
contentions and schedul ed a bench trial on Bickerstaff's clains for

declaratory and injunctive relief.

®The county provided the district court with no authority
for the proposition that the pendency of the state court suit
barred Bickerstaff's prosecution of this suit, and we know of
none. W read the county's answer on this point as a request
that the district court stay its hand until the state court
proceeding ran its course.

On appeal, the county contends that Bickerstaff's
Taki ngs C ause and substantive due process clains are not
ripe for federal district court adjudication and that,
therefore, the district court should have dism ssed them for
want of subject matter jurisdiction. |In addition, the
county contends that the court, in the exercise of its
di scretion, should have dism ssed Bickerstaff's remaining
pendent state law clains. W disagree.

Bi ckerstaff's federal constitutional clains are not
"frivolous,"” nor were they asserted "solely for the purpose
of [giving the district court subject matter] jurisdiction."
Bell v. Hood, 327 U S. 678, 682-83, 66 S.Ct. 773, 776, 90
L. Ed. 939 (1946). Thus, the district court was not required
to dism ss the pendent state-law clains, and it was within
its discretion to decide the state-law i ssues.



The bench trial focused on Bickerstaff's acquisition of the
property, its plans to mne the land, and the circunstances
surroundi ng the rezoning of the property R 1. After entertaining
the parties' evidence, the court entered an order declaring the R 1
and prior A-1 zoning classifications invalid. The court enjoined
t he enforcenment of either the R-1 or the A-1 zoning classification
on both state and federal grounds. It concluded that these
nmeasures were "not substantially related to any valid health,
safety or welfare considerations” and thus, under the due process
cl auses of both the state and federal constitutions, constituted
invalid exercises of the county's police power. |In addition, these
classifications were enacted in derogation of Bickerstaff's right
under Georgia law and the Harris County zoning ordinance to mne
the property as either a vested right or a nonconform ng use. The
court thus enjoined the county from applying any zoning
classification to the property other than M2. Finally, the court
held that the R-1 classification, by rendering Bickerstaff's
property worthless, had effected a taking of the property w thout
just conpensation in violation of the state and federa
constitutions. Proceedings to determ ne just conpensation have
been stayed pendi ng our resolution of this appeal.

Followi ng the district court's entry of the injunctive relief
descri bed above, the county took this interlocutory appeal. W
have jurisdiction under 28 U S.C. 8§ 1292(a)(1) (1994). W review
the district court's factual findings for clear error.
Fed. R Cv.P. 52(a). Questions of |law and m xed questions of |aw

and fact are reviewed de novo. See Nadler v. Mann, 951 F.2d 301,



311 (11th Gir.1992).
.

As noted, the district court's injunction addressed three
zoning classifications: A-1, R 1, and M2. The court invalidated
the A-1 and R 1 classifications and ordered the Board to apply the
M2 classification to the property. W summarily vacate the aspect
of the court's injunction that prohibits the Board from applying
any zoning classification to the property except M2. The court
cited no authority, state or federal, for such action-which, in
effect, usurped the Board's |egislative function—and Bi ckerstaff
has cited us to none.

In the discussion that follows, we address first the court's
decision to strike down the A1 zoning and conclude that
Bi ckerstaff's challenge to that zoning is tinme barred. Turni ng
next to the Board' s decision to zone the property R 1, we concl ude
that the court had no basis for invalidating the decision on the
ground that Bickerstaff had acquired a right to mne the property
as either a vested right or a nonconform ng use under Ceorgia | aw.
The court's alternative holding—that, under GCeorgia l|law, the
Board' s deci sion constituted a taking without just conpensati on—s,
however, correct. W therefore affirm the court's decision
invalidating the R-1 zoning. W vacate, though, the court's
hol di ng that the Board's decision also violated the United States

Constitution, because Bickerstaff's federal claimis not ripe.®

e are mindful of the doctrine that a federal court should
not pass on federal constitutional issues unless necessary to its
deci sion. See Ashwander v. Tennessee Valley Auth., 297 U. S. 288,
347, 56 S.Ct. 466, 482, 80 L.Ed. 688 (1936) (Brandeis, J.,
concurring) ("The Court will not pass upon a constitutional



A
Bi ckerstaff cannot challenge the county's original decision
to zone the property A-1l. The property has been zoned A-1 since
1984, and Bickerstaff is barred from challenging this zoning not
only by the applicable statute of limtations, see OC. G A § 50-
14-1(b), but al so by the doctrine of |aches.' The provision of the
district court's injunction invalidating the A-1 zoning is
accordi ngly vacat ed.
B.

We consider nowthe nerits of the remaining state-|aw grounds
for the district court's invalidation of the R-1 zoning. They are:
(1) that Bickerstaff had acquired a right to mne the property as
a nonconform ng use within the nmeaning of the Harris County zoni ng
or di nance; (2) that Bickerstaff had acquired a "vested right"
under the CGeorgia comon |law to mne the property; and (3) that
the Board's R-1 rezoning of the property (and its refusal to rezone
the property M2) constituted a taking without just conpensation in
vi ol ation of the Georgia Constitution.

1

guestion al though properly presented by the record, if there is
al so present sonme ot her ground upon which the case may be

di sposed of."). W believe that it is prudent to discuss the
federal constitutional clainms in this case because the damages
issue remains to be litigated. |If we do not decide the federa
constitutional clains, then the district court, in framng the
i ssues for the damages trial, will likely provide for recovery
under the Fifth Amendnent Taki ngs C ause and the substantive
conponent of the Fourteenth Amendnent's Due Process C ause. |If
the district court submtted those clainms to the jury, and an
appeal followed, we would likely be required to reach the federa
claims. W believe it judicious to reach them now.

YOn appeal, Bickerstaff's brief is silent on these points
and thus appears to concede them



The Harri s County zoni ng ordi nance defi nes a nonconform ng use
as "[a] building, structure or use of land existing at the tine of
enactnment of this ordinance and which does not conform to the
regul ations of the district in which it is situated." The court
found that Bickerstaff's intention to mne the property was a "use
of | and" that existed at the tinme the zoni ng ordi nance was enact ed,
because the ordi nance defines "use" as "[t]he specific purpose for
which land or building is designed, arranged, intended, or for
which it is or may be occupied or maintai ned" (enphasis added).

In Ceorgia, however, "nere prelimnary work not of a
substantial nature does not <constitute a nonconform ng use;
nei ther does a use which is nerely contenplated for the future but
unrealized as of the effective date of the regulation.” Rainwater
v. Coweta County Bd. of Zoning Appeals, 123 Ga. App. 467, 181 S. E. 2d
540, 541 (1971). Bi ckerstaff's drilling and testing on the
property nore than thirty years ago—to determ ne the extent of the
nyl oni te vei n—eannot be characterized as anything but prelimnary,
and its intention to mne the property was, in 1984 (when the
Harris County zoning ordinance was enacted), a "use ... nerely
contenplated for the future.” Extending a nonconform ng use to an
owner's unrealized intentions for his property would nean t hat any
property owner, whenever confronted wi th unfavorable zoning, could
cl ai ma nonconform ng use by stating that he had al ways i ntended to
use the property as, for instance, a shopping center, or an
apartnment conpl ex, or an office park. Bickerstaff has not acquired
the right to mne the property as a nonconform ng use, and we

reverse the district court's conclusion to the contrary.



2.

Bi ckerstaff contends, and the district court held, that it has
a "vested right" to mne the property—a right that the Board is
powerless tolimt. This right supposedly arose fromthe conpany's
prelimnary drilling and testing of the soil on the property. W
do not believe that Georgia's vested rights doctrine extends that
far.

The doctrine of vested rights that the district court applied
in this case is derived fromthe principle of equitable estoppel.
See Cohn Communities, Inc. v. Cayton County, 257 Ga. 357, 359
S.E. 2d 887, 889 (1987). The doctrine applies when a "|andowner
relying in good faith, upon sone act or om ssion of the governnent,
has made a substantial change in position or incurred such
extensive obligation and expenses that it would be highly
i nequitable and unjust to destroy the rights he has acquired. "™
| d.

Bi ckerstaff has established none of these elenents. Wile
Bi ckerstaff's expenditures for the test drills may have risen to
the | evel of "extensive obligation[s] and expenses,"” Harris County
made no representati ons on which Bickerstaff could have relied or

did rely. At no tinme between Bickerstaff's purchase of the

“"The Georgia courts have applied the vested rights doctrine
in cases where a property owner has materially changed his
position in reliance on a zoning ordi nance and gover nnent
assurances that a building permt will issue. See, e.g., Barker
v. County of Forsyth, 248 Ga. 73, 281 S. E. 2d 549, 552 (1981);
Cohn Communities, 359 S. E 2d at 889. Wether the Georgia courts
woul d extend the vested rights doctrine to cases such as
Bi ckerstaff's is an open question. W need not reach the
guestion because, as explained in the text, Bickerstaff has
failed to neet the doctrine's requirenents.



property and the conmpany's application for rezoning did any Harris
County official promse Bickerstaff that the property would be
zoned for mning. W therefore reverse the district court's
hol di ng that Bickerstaff has acquired a vested right to mne the
property under Ceorgia | aw

3.

In order to determ ne whet her a zoni ng ordi nance has effected
a taking w thout just conpensation in violation of the Georgia
Constitution, see Ga. Const. art. I, 8 Ill, par. |, and note 7
supra, courts enploy a balancing test. In the words of the Georgia
Supreme Court, a court nust "weigh[ ] the benefit to the public
against the detrinment to the individual."” Gadous v. Board of
Commirs, 256 Ga. 469, 349 S.E.2d 707, 709 (1986). In practica
terms, the balancing test neans that an aggrieved | andowner nust
show that the zoning decision "presents a significant detrinent to
t he | andowner and is insubstantially related to the public health,
safety, norality, and welfare.” 1d., 349 S.E. 2d at 709-10.

The district court found that the application of the R 1
zoning classification to Bickerstaff's property rendered the
property virtually worthless. W agree that the rezoning of
Bi ckerstaff's property R 1 deprives the property of all reasonabl e
econom ¢ use. Thus, Bickerstaff has proven the first part of its
Georgia takings claim that the zoning "presents a significant
detrinment to" Bickerstaff.

The district court further concluded that the R-1 zoni ng was
not substantially related to the public health, safety, norality,

or wel fare, and was thus an invalid exercise of the county's police



power . Al though there is no fornula for determning when
government action exceeds the police power, the Georgia Suprene
Court has held that a zoning decision that "conpletely fails to
scrutinize the nerits of the land i n question and the i npact of the
deci sion upon the |andowner's property rights" is an invalid
exercise of the police power. Barrett v. Hanmby, 235 Ga. 262, 219
S.E.2d 399, 402 (1975).

The county has presented no evidence indicating that the Board
eval uat ed prospective uses for the property, conducted a study of
t he possible inpact mning woul d have on nei ghboring property, or
even considered the probable effect that R-1 zoning woul d have on
the value of Bickerstaff's property. The nmenbers of the Board
testified at trial that they thought the R1 zoning was in the
"best interests"” of the county, but they offered no justification
for this concl usion.

The exercise of the police power is not wthout limts.
Were, as here, the governing entity "conpletely fail[s] to
scrutinize" the balance between the public interest in the
contenpl ated zoning and the inpact of the zoning on the property,
the entity's decisionis beyond its police power. It is clear that
the R-1 zoning had a significant detrinental effect on the val ue of
Bi ckerstaff's property and that the Board had only vague and
unsubstantiated conclusions to justify the zoning. Therefore, the
rezoning of Bickerstaff's property constituted a taking of the
property in violation of the Georgia Constitution.

[l

The district court also held that the Board's decision to



rezone Bickerstaff's property R1 was invalid under the Takings
Cl ause of the Fifth Arendnent and the substantive conponent of the
Due Process C ause of the Fourteenth Amendnment. The court so held
because it found that the zoni ng decision (1) effectively condemmed
Bi ckerstaff's property for a purpose not wthin the county's police
power to pursue and (2) failed to provide Bickerstaff just
conpensation.™ In concluding that these two el enents made out a
cl ai munder both the Taki ngs C ause and the Due Process C ause, the
district court did not consider whether the Bickerstaff's takings

cl ai msubsuned its substantive due process claim W hold that it

does.
A
The Takings Clause of the Fifth Amendnent prohibits
government from condemming "private property ... for public use,
wi t hout just conpensation.” The clause applies in any case in

whi ch governnent action renders private property worthless. ™ See

“The district court erred in holding that any zoning
classification that is an invalid exercise of the police power
constitutes a Fifth Anendnent taking. To constitute such a
taking, the zoning classification nust render the property
worthl ess. See Agins v. Tiburon, 447 U S. 255, 260-63, 100 S. C
2138, 2141-43, 65 L.Ed.2d 106 (1980) (stating that government
action that deprives a | andowner of only part of the value of his
property is not a taking prohibited by the Fifth Amendnent). Due
to our disposition of Bickerstaff's Takings C ause claim
however, this error is of no nonment.

A taking within the neaning of the amendnent may occur in
one of two ways. First, the government, exercising its power of
em nent domain, may institute a proceeding to condem the
| andowner's property for a public use. Second, a taking may
occur when the governnent, exercising its police power, enacts a
nmeasure—here, a zoning classification—that effectively condems
t he | andowner's property wthout paying for it. Wen the
government has not instituted an em nent domai n proceedi ng, the
only way a property owner can vindicate his Takings C ause rights
is toinstitute an inverse condemation proceeding. This is what



Agins v. Tiburon, 447 U.S. 255, 260-63, 100 S. Ct. 2138, 2141-43, 65
L. Ed. 2d 106 (1980); Lucas v. South Carolina Coastal Council, 505
U S. 1003, 1014-16, 112 S.C. 2886, 2893, 120 L.Ed.2d 798 (1992)
(governnent action effectively conderms a | andowner's property if
it denies him"all economcally beneficial or productive use" of
his property). Bickerstaff contends, and has established, that the
R-1 zoning classification rendered its property worthless, and it
seeks "just conpensation” for its |loss. Bickerstaff also contends
that this "taking" was not for a "public use.” Depending on the
resol ution of the public use issue, ' Bickerstaff will be entitled
to just conpensation for either the tenporary or permanent | oss of

use of the property. ™

Bi ckerstaff has done in this case.

““The district court reached the public use issue and
resolved it in favor of Bickerstaff. The court erred in doing
so, however, because, as we explain in part II1.B., infra,

Bi ckerstaff's takings claimis not ripe.

't is not necessary that Bickerstaff prevail on the public
use issue in order to obtain just conpensation for the | oss of
use of its property. |If Bickerstaff succeeds in having the R 1
zoning classification declared invalid, its loss of use will be
for a tenporary termfromthe date the R 1 classification becane
operative to the date of its invalidation. See First English
Evangel i cal Lutheran Church v. Los Angel es County, 482 U.S. 304,
107 S.Ct. 2378, 96 L.Ed.2d 250 (1987). |If Bickerstaff's public
use challenge fails, its loss of use will be permanent and it
will recover as just conpensation the full value of the property.

Wth respect to this second scenario, Bickerstaff's
Taki ngs Cl ause and Due Process Clause clains differ. |If, in
the prosecution of the due process claim the zoning
classification were upheld, Bickerstaff would be entitled to
no damages—notw t hstanding the conplete taking of its
property. Damages for a taking occasioned by the
application of a valid zoning classification would be
recoverabl e only under the Takings Cause. It thus becones
apparent that Bickerstaff's claimunder the Takings C ause
not only subsunes its substantive due process claim as we
point out infra, but is broader than that claim



The substanti ve conponent of the Due Process Cl ause prohibits
a governnment entity from applying to property a zoning
classification that bears no relationship to the "public health,
safety, norals, or general welfare" and thus is beyond the
governnent's police power. See Village of Euclid v. Anbler Realty
Co., 272 U.S. 365, 395, 47 S.Ct. 114, 121, 71 L.Ed. 303 (1926). A
person whose property is affected by such a classification may
chal I enge the neasure and, if successful, may recover danages for
any injury the classification may have caused him while it was
operative. Here, Bickerstaff contends that the application of the
R-1 zoning classificationto its property is an invalid exercise of
t he county's police power and has rendered the property worthl ess.
| f Bickerstaff ultimately prevails on this issue, it nmay recover in
damages the value of its tenporary | oss of use of the property.

Thi s di scussion makes it apparent that Bickerstaff's Taki ngs
Cl ause claimand its substantive due process claimare identical if
the challenges to the validity of the R-1 zoning classification
itself are evaluated under the same standard. That is, the clains
are identical if the scope of "public use" under the Takings C ause
and the scope of "police power"” under the substantive conponent of
the Due Process Clause are the sane. The Suprene Court's deci sion
in Hawaii Hous. Auth. v. Mdkiff, 467 U S. 229, 240, 104 S.C
2321, 2329, 81 L.Ed.2d 186 (1984), indicates that they are.

M dki ff invol ved a | andowner's challenge to the validity of an
Hawai i statute that provided for the condemation of private |and
and the sale of such land to the [|andowners' |essees. The

| andowner s nount ed t heir chal | enge under the "public use" conponent



of the Takings C ause. They clained that "the taking of [their]
property for the purpose of reselling it to [their] |essees [was]

not for a public purpose and hence violative of the Fifth Arendnent

command: "[Nor shall private property be taken for public use,
wi t hout just conpensation.' " Mdkiff v. Tom 483 F.Supp. 62, 65
(D. Haw. 1979) .

In rejecting the | andowner's challenge, the Supreme Court
conpared the scopes of "public use"” under the Takings O ause and
"police power" under the Due Process Clause. The Court concl uded
that "the public use requirenment is ... coterm nous with the scope
of a sovereign's police powers." Mdkiff, 467 U S. at 240, 104
S.C. at 2329; see also National R R Passenger Corp. v. Boston &
Mai ne Corp., 503 U. S. 407, 422, 112 S.C. 1394, 1404, 118 L.Ed.2d
52 (1992) ("We have held that the public use requirenment of the
Takings Clause is coterminous wth the regulatory power.").
Bi ckerstaff's Taki ngs Cl ause and substantive due process chal | enges
to the validity of the R 1 classification are therefore eval uated
under the sane standard.

Accordingly, Bickerstaff's Takings C ause clai msubsunes its
substantive due process claim unless it can be said that the
Framers of the Bill of Rights, in addition to providing the
substantive rights contained in the Takings C ause, neant to
replicate by inplication those sanme rights in the Due Process
Cl ause. W do not believe that such duplication was intended. W

therefore hold that Bickerstaff's challenge to the validity of the



R-1 zoning classification lies solely under the Takings O ause. ™
B.

The foregoing discussion nakes clear that the only federal
constitutional ground supporting the district court's injunctionis
Bi ckerstaff's Fifth Amendnent takings claim That claim however,
is not ripe. See WIIlianson County Regional Planning Commin v.
Ham |t on Bank, 473 U. S. 172, 186, 105 S.Ct. 3108, 3116, 87 L.Ed.2d
126 (1985). A Takings O ause cl ai mdoes not becone ripe unless the
state provides no renmedy to conpensate the |andowner for the
taking. A property owner cannot claima violation of the C ause
unl ess the state provides the | andowner no procedure (such as an

action for inverse condemation) for obtaining just conpensation.

®A reading of dicta in Eide v. Sarasota County, 908 F.2d
716 (11th Cr.1990), cert. denied, 498 U S. 1120, 111 S. C. 1073,
112 L. Ed.2d 1179 (1991), may suggest at first blush that, in a
case such as this where the zoning classification renders the
property worthl ess, inverse condemation clainms under the Taki ngs
Cl ause and the substantive conponent of the Due Process O ause
are not identical. See id. at 720-21.

We do not read Eide as drawi ng such a distinction. 1In
posi ng a hypot heti cal Takings C ause claim the Ei de panel
assuned sub silentio that the | andowner was not questioning
the public purpose, that is, the "public use,” behind the
zoning classification. |In posing the hypotheti cal
substantive due process claim though, the panel assuned
expressly that the | andowner was questioning such public
purpose. Were the panel to have assumed that, in both
cases, the | andowner questioned the public purpose behind
the classification, we are satisfied that it would have
reached the sanme concl usi on we reach today.

Ei de descri bes a second specie of substantive due
process clainms which is not presented in this case: a claim
that a regulatory nmeasure exceeds the governnent's police
power but has not effected a taking. Eide refers to such a
claimas "an "arbitrary and capricious due process' claim"”
Id. at 721-22. Because the regul atory neasure has not
rendered the property worthless, this type of substantive
due process claimis not foreclosed by the Takings C ause.



Wl liamson, 473 U.S. at 195, 105 S. . at 3121.

Bi ckerstaff contends that Georgia provides it no judicial
mechanism for obtaining just conpensation in this case
accordingly, its Takings Clause claimis ripe. W disagree. Under
Ceorgia law, a |landowner may bring suit under the em nent domain
and due process provisions of the Georgia Constitution, Ga. Const.
art. I, 81, par. | and 8 111, par. I, to enjoin the enforcenent of
a zoning classification that effects a "taking" of his property.
See, e.g., Gadous v. Board of Commrs, 256 Ga. 469, 349 S.E. 2d 707
(1986) . W find no Ceorgia cases denying a |andowner | ust
conpensation for the tenporary | oss of use of his property while
burdened with an invalid zoning classification; nor do we find any
cases denying a | andowner just conpensation where a valid zoning
classification effectively conderms his property. See, e.g., East-
Bi bb Tw ggs Nei ghborhood Ass'n v. Macon Bibb Planning & Zoning
Commi n, 888 F.2d 1573 (11th G r.1989), aff'g 662 F.Supp. 1465
(MD. Ga.1987), anmended and superseded, 896 F.2d 1264 (1l1th
Cir.1989); see also Calibre Spring HIl, Ltd. v. Cobb County, 715
F. Supp. 1577, 1581 (N.D. Ga.1989). First English Evangeli cal
Lut heran Church v. Los Angeles County, 482 U S. 304, 107 S.C
2378, 96 L. Ed. 2d 250 (1987) holds that a state deprives a | andowner
of his rights under the Takings Clause if it denies him just
conpensation in either of these situations. W assunme that the
Georgia courts will follow the holding of First English.

We therefore do not hold that the Harris County Superior
Court will not as a matter of Georgia | aw recogni ze Bickerstaff's

t aki ngs cl ai mand provi de the conpany just conpensation for either



a tenmporary or a permanent taking. W hold, instead, that because
the superior court will entertain Bickerstaff's claimfor inverse
condemmation, Bickerstaff's Fifth Amendnent takings claimis not
ripe for federal district court review

I V.

In conclusion, we affirmthe district court's injunction that
inval i dates the application of the R 1 zoning classification to
Bi ckerstaff's property, but we do so on only one ground: t he
classification constitutes a taking of Bickerstaff's property in
viol ation of the Georgia Constitution. W vacate the portions of
the injunction invalidating the A-1 zoning classification and
ordering the Board to apply the M2 classification to the property.
Finally, we vacate the portion of the injunction that is based on
Bi ckerstaff's Takings C ause and substantive due process cl ains.
We direct the court to dism ss Bickerstaff's Takings C ause claim
as not ripe and to dismss the substantive due process claim
because it states no case for relief.

We note that the district court has retained jurisdiction to
try Bickerstaff's claimfor noney damages for the tenporary | oss of
use of its property fromthe effective date of the Board's R-1
zoni ng decision to the recei pt of our mandate. That claimshall be
tried under Ceorgia | aw

SO ORDERED.



