United States Court of Appeals,
El eventh Gircuit.
No. 94-9206.
Al ej andro ESCARENO, Pl aintiff-Appellant,
V.

CARL NOLTE SOHNE GnbH & COMPANY, and Carl Nolte Sohne GrbY,
Def endant s- Appel | ees.

March 13, 1996.

Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:92-cv-103-JEC), Julie E. Carnes, Judge.

Before BIRCH, Circuit Judge, GODBOLD, Senior Circuit Judge, and
O KELLEY', District Judge.

GODBOLD, Senior Circuit Judge:

The tenporary adm nistrator of a deceased plaintiff's estate
noved, pursuant to Fed.R G v.P. 25, that he be substituted as party
plaintiff. The district court declined to order the substitution
on the ground that the tenporary adm nistrator was not a "proper
party" within the neaning of Rule 25 because the state court that
appointed himdid not have jurisdiction to nake the appoi ntnent.
In the sane order the court dismssed the case because a
substitution of parties had not been effected within 90 days after
a suggestion of plaintiff's death was filed. W vacate the
decision of the district court and renmand.

The plaintiff Al ejandro Escareno, then a resident of Ceorgia,
brought this diversity products liability suit in January 1992, in
N.D. Georgia, for serious personal injuries he suffered at his

pl ace of enploynent when a crucible for nelting |ead burst,

"Honorable WlliamC OKelley, US. District Judge for the
Northern District of Georgia, sitting by designation.



inflicting devastating burns to him The defendant is Carl Nolte
Sohne GrbH & Co., a German corporation, which is alleged to
regularly do business in N.D. Georgia out of which business this
case arose."’

Pending suit plaintiff returned to his honme in Mexico. There,
suffering fromsevere physical and psychiatric consequences of his
injuries, he commtted suicide on Decenber 26, 1992.

On February 26, 1993 plaintiff's counsel in Atlanta, lrwn
Stol z, learned of Escareno's death. The sanme day he filed a
suggestion of death pursuant to Rule 25 and asked that the action
be stayed pendi ng appoi ntment of an adm ni strator and substitution
of the adm nistrator as a party. On March 10 the court entered an
order providing that the action would be dismssed unless a
substitution of parties was nmade wthin 90 days after the
suggestion of death was fil ed.

On April 23, 1993 Stolz filed an ex parte application with the
j udge of the probate court of Fulton County, Ceorgia, seeking his
appoi ntment as tenporary adm nistrator. The application alleged
that plaintiff died intestate, a resident of Mexico, and that he
left "an estate of real property valued at approximtely N A and
personal property valued at approximately -0-." These references
were followed by this statenent: "Decedent died with a claim
pending U S. district court for the Northern District Georgia."

The petition also alleged: "Said estate is unrepresented and it is

'A second defendant was Noltina Crucible and Refractory
Corporation, alleged to be a Del aware corporation and a
subsidiary of Sohne. Plaintiff's appeal as to it was di sm ssed
wi th prejudice.



necessary for Tenporary Letters of Administration to be granted for
the sole purpose of preserving the assets of the deceased.” The
sanme day the application was filed the judge of probate granted it
and appointed Stol z tenporary adm nistrator, and Stol z was sworn in
t hat capacity.

On May 17, 1993, pursuant to Rule 25, Stolz noved the district

court to enter an order substituting him as plaintiff, in his
capacity as tenporary admnistrator. Def endant filed an
opposition, relying on three najor grounds: One: a tenporary

adm nistrator is not a proper party for substitution under Rul e 25;
Two: Stolz was not a proper party to be substituted because the
probate court |acked jurisdiction to nake the appointnment and,
alternatively, it inproperly exercised jurisdiction; Thr ee:
plaintiff's notion failed to add the plaintiff's heirs, who, under
Fed. R G v.P. 17, were the real parties in interest.

Def endant's contention that the probate court |acked
jurisdiction centered on paragraph (2) of OC. G A 8 15-9-31, which
provi des:

15-9-31. Authority of judge of probate court to grant
adm ni strati on.

The judge of the probate court can grant adm nistration
only on the estate of a person who was:

(1) A resident at the time of his death of the
county where the application is nade; or

(2) Anonresident of the state, with property in the
county where the application is made or with a bona fide
cause of action agai nst sonme person therein.

Def endant addressed both prongs of (2), alleging that the
nonr esi dent decedent left no real or personal property within the

State of CGeorgia and that there was no bona fide cause of action



instituted by decedent "against a person in the State."” According
to defendant, with neither prong net, the probate court did not
have jurisdiction and inproperly exercised jurisdiction.

Plaintiff responded that in the second prong of paragraph (2),
§ 15-9-31, "a bona fide cause of action against sonme person
therein" referred to the | ocation or situs of the particular entity
sued. Plaintiff read in pari materia OC GA 8§ 15-9-32, which
provi des:

15-9-32. Jurisdiction over estate of nonresident with property
or cause in several counties.

When a nonresident decedent has property or a cause of
action in nore than one county, letters of adm nistration may
be granted in any county in which such property or cause of
action is located. The judge of the probate court who first
grants such letters acquires exclusive jurisdiction.
(enmphasi s added)

Plaintiff also submtted that his reading of (2) conported
with OC GA 8 53-6-26(a), which provides in pertinent part:

53-6-26. Designation of county where application for letters

of admnistration is to be made; contents of application

wai ver of bond and granting of powers.

(a) Every application for letters of admnistration shall be

made to the judge of the probate court of the county of

resi dence of the decedent, if aresident of this state and, if
not a resident, then in a county where the estate or sone
portion thereof is |located. (enphasis added)

Plaintiff also pointed out that if defendant's interpretation
of (2) were adopted, since defendant was not "in the county” (under
defendant’'s interpretation), no probate court in Georgia woul d have
jurisdiction to appoint an adm nistrator of the estate of one like
Escareno who filed suit and thereafter left the state, |eaving no
property in the county.

The district court did not address defendant's grounds One and



Three. It denied the notion to substitute, relying on the second
prong of paragraph (2) of 8 15-9-31. It construed "cause of action
agai nst sone person therein” to nmean "agai nst sonme person residing
in the county,” and, since the defendant did not reside in Fulton
County, it held that the probate court |acked jurisdiction. The
court acknow edged that 8 15-9-32, which refers to a cause of
action as "located in the county,” was "sonewhat supportive" of
plaintiff's reading, but it considered CGeorgia cases to favor
defendant's constructi on.

The court went on to hold that, even if plaintiff's
construction of paragraph (2) were followed, the situs of the cause
of action was not Fulton County because the situs of a cause of
actionis the domcile of the plaintiff, and Escareno was domi cil ed
i n Mexico.

The court did not address on its nerits the question of
whet her, under paragraph (2), plaintiff's cause of action was
itself "property in the county.” Rather it accepted defendant's
contention that absent evidence that plaintiff owned property in
the county the probate court |acked jurisdiction, and since the
notion to substitute had not all eged that plaintiff owned property
in the county the property prong was unavailing as a basis for

jurisdiction.?

By a notion for reconsideration, plaintiff did specifically
urge that the cause of action was itself property in the county.
However, the court refused to consider this on the ground it was
untinmely raised. This was error. Under Ceorgia |aw, the probate
court is a court of general jurisdiction that is presuned to have
jurisdiction, and the facts that give it jurisdiction need not
appear on the face of the record, hence its jurisdiction is
presuned to exist. Davis v. Melton, 51 Ga.App. 685, 181 S.E. 300
(1935); Stuckey v. Watkins, 112 Ga.App. 268, 37 S.E. 401 (1900);



The district court, having concluded that the requirenents of
par agraph (2) had not been net, held that the probate court |acked
jurisdiction, that the order appointing Stolz was void, and since
a substitution of parties had not been effected within the 90 days
provided by the court's March 10 order, the case was dism ssed.
For several reasons we vacate and remand.

First, the court conflated the period allowed to file a
notion to substitute and the tinme allowed to consummate a
substitution. Rule 25(a) permts the court to dismss the case if
a notion for substitution is not made within 90 days after death is
suggested upon the record. Plaintiff tinmely filed such a notion.
The court did not act on the notion until Novenber 29, 1993, at
which time it denied the notion and, in the sanme order, dism ssed
the case "for failure to substitute a party for the deceased
pursuant to Rul e 25(a) of the Federal Rules of Civil Procedure"” and
it noted inits March 10 order that a party be substituted within
90 days of the suggestion of death. The Rules do not require that
a substitution be nmade within 90 days of the suggestion of death
only that a substitution be asked. Plaintiff asked. The court was
enpowered to set atinme limt within which a substitution had to be

consummat ed, but thetine limt it set was based on a m sreadi ng of

Jones v. Smith, 120 Ga. 642, 48 S.E. 134 (1904). Defendant
questioned that jurisdiction existed, and alleged that plaintiff
left no personal property in Georgia. Assumng that defendant's
attack on the jurisdiction of the rendering court was
perm ssi bl e, (see discussion below), the burden was upon

def endant to show absence of jurisdiction, including jurisdiction
that mght arise fromthe "property in the county"” prong of
paragraph (2). The court could not find that jurisdiction was

| acking by pretermtting ruling on whether the cause of action
itself was "property in the county,” on the ground plaintiff had
not asserted it in his notion to substitute.



t he Rul e.

Second, it appears on the face of the record that the probate
court, in acting on the Stolz application, nmade an error of fact
directly bearing on the issues before us. The petition accurately

sets out that plaintiff was a nonresident and accurately describes

t he existence of Escareno's |awsuit. However, in granting the
petition, the probate court held: "It appears that said deceased
died a resident of said [Fulton] County, intestate.” Thi s

i nplicates paragraph (1) of 8§ 15-9-31. W do not know what action
the probate court would have taken under a correct assessnent of
the facts and an application of paragraph (2).

Third, this is a full faith and credit case. A panoply of
probl ens spring fromthat. See the full discussion inFehl haber v.
Fehl haber, 681 F.2d 1015 (5th G r.1982), «cert. denied, 464 U S
818, 104 S.C. 79, 78 L.Ed.2d 90 (1983). The court did not anal yze
it infull faith and credit terns. 28 U S.C. 8§ 1738 requires that
a federal court nust give to Georgia judgnents "the sane full faith
and credit as they have by law or usage in the courts [of
Georgial." Even if the proceedings in the probate court were not
flawed as we have descri bed, we would not be able to address with
any degree of confidence whether a Georgia court would give full
faith and credit to the judgnent of a probate court entered in an
ex parte proceeding, appointing a tenporary admnistrator for the
estate of a nonresident, when its jurisdiction is questioned in
anot her Georgia court by one who is not a party to the probate
court proceeding but is a party to the proceeding in the other

court in which the tenporary adm nistrator seeks to appear. W do



not know with assurance whether Georgia would even permt such a
reexam nation. If permtted, a sunburst of questions energe.
Bearing in mnd Georgia's overall statutory schenme for
adm nistration of decedents’ estates and appointnents of
adm nistrators,® what is the proper construction of paragraph (2)
of 8 15-9-31? Under the first prong, is the cause of action
property in the county? Under the second prong, nust the cause be
agai nst one residing in the county? |Is a nonresident corporation
a resident of the county for purposes of this provision if it can
be constitutionally served with process emanating fromthe county?
If it is the cause of action that nust be "therein,"” when is a
cause "therein"? Once the controlling statutory provision[s] are
identified, if they have not been conplied wth, does the failure

appear on the face of the record? Is it nmerely an error subject to

]Inter alia:

8§ 15-9-30. Subject-matter jurisdiction; powers
and duties generally; copy of Oficial Code of
CGeorgia Annotated furnished to each judge.

(a) Probate courts have authority, unless otherw se
provided by law, to exercise original, exclusive, and
general jurisdiction of the follow ng subject matters:

(2) The granting of letters testanmentary and of
adm ni stration and the repeal or revocation of the
sane.

§ 53-6-34: Tenporary adm ni strati on—Pur pose;
duration; appeal.

(a) The judge of probate may at any tine grant
tenporary letters of adm nistration upon any
unrepresented estate for the purpose of collecting and
taking care of the effects of the decedent.

See al so, 88 19-9-31 15-9-32 and 53-6-26, quoted
above.



correction by appellate review or is it a "jurisdictional™ error
that stripped the court of its power to act and made its judgnment
voi d? These are matters of Ceorgia | aw

The district court inthis case relied upon Diehl v. U S., 438
F.2d 705 (5th G r.1971), cert. denied, 404 U.S. 830, 92 S.C. 67
30 L. Ed.2d 59 (1971). There the federal district court vacated its
order permtting a purported executrix (aformer wife) tointervene
in the decedent's federal tax refund suit, because the Texas state
court appointnment of the former wife as executrix was fraudul ent,
havi ng been obt ai ned by acts defined as m srepresentati ons by Texas
law (all egations by the forner wife that her Mexican divorce from
decedent was invalid). A tenporary adm nistrator was subsequently
appoi nted, but his appointnment was invalid because the record of
the state court of Texas that appointed himrevealed on its face
that the court |acked jurisdiction because the only asset was a
claimagainst the United States, the situs of which, under federal
law, was California.

In Sinmons v. Atlantic Coast Line R R Co., 235 F. Supp. 325
(E.D.S.C. 1964), the federal district court held that a South
Carolina tenporary adm nistrator had not been properly appointed.
The state court record revealed on its face that the adm ni strator
had not taken the oath required by South Carolina statute, and the
court consi dered—er perhaps assuned w thout anal ysis—that, under
South Carolina law, taking the oath was a prerequisite to
qualification as adm ni strator

In neither Diehl nor Simmons was there a factual flaw by the

appoi nting court such as that nmade in this case. Also, neither



deci sion involved construing state statutes to determ ne whet her
under the circunstances the appointing state court could properly
act. Nor does either speak to whether, if a CGeorgia probate court
di d depart fromcircunstances authorizing it to act, the departure,
under Ceorgia law, would be jurisdictional in nature.

The courts of Georgia are the proper forumfor unraveling the
skeins of this case in the first instance. And even that cannot be
done until the probate court acts on the correct facts. Oderly
di sposition of this case calls for the Georgia courts to act first.

We, therefore, VACATE and REMAND to the district court.
Plaintiff should be allowed a reasonable tine in which to again
present to a CGeorgia probate court the matter of appoi ntnment of an
adm ni strator or tenporary adm nistrator, or such ot her
representative as may be appropriate under Georgia |aw, at which
time the probate court can address the matter, recognizing that
plaintiff was a nonresident, construe the Ceorgia statutes if
necessary, and consider its jurisdiction. Wether the actions of
that court will then be reviewable in the Georgia courts, and by
whom and on what record, are nmatters to be addressed by the
Georgia courts in the first instance. Plaintiff should be given a
reasonable tinme after Georgia courts act in which to file a new

nmotion to substitute if plaintiff wi shes to do so.

* * * * * *



