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El eventh Circuit.
No. 94-9175.

Roger Dale MORRI SON, Sr., and Linda S. Morrison, Plaintiffs-
Appel | ant s,

V.

REI CHHOLD CHEM CALS, |INC., Defendant, Third-Party Plaintiff,
Appel | ee,

Goodyear Tire and Rubber Conpany and I ndustrial Rubber and Safety
Products, Incorporated, Third-Party Defendants.

Cct. 10, 1996.
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D strict Judge.

Bef ore HATCHETT, Chief Judge, BIRCH, Circuit Judge, and GODBOLD
Senior Circuit Judge.

PER CURI AM

Anong various challenged trial errors and costs rulings by the
district court, this appeal presents the first-inpressionissue for
our circuit of whether video depositions are taxabl e as costs under
28 U S.C. 8§ 1920(2) and Federal Rule of Gvil Procedure 30(b)(2)
and (3) wi thout such a stipulation by the parties. W affirmal
rulings by the district court with the exception of the taxation of
costs for expert wtness fees, which we reverse, and video
depositions, which we reverse in part and remand for further
proceedi ngs consistent with this opinion.

| . BACKGROUND

Plaintiffs-appellants, Roger Dale Mrrison, Sr. and Linda S.

Morrison ("the Morrisons"), brought this action for negligence

agai nst def endant - appel | ee, Rei chhol d Chem cal s, Inc. ("Rei chhol d")



and sought danmages for injuries that Linda Mrrison allegedly
suffered as a result of exposure to funmes resulting froma chem cal
explosion and fire at the Reichhold Chemcal plant in Wl ker
County, Georgia on July 14, 1991, and for Roger Mrrison's | oss of
consortium For the purpose of the trial, Reichhold stipulated
that it would concede negligence if the jury found that Linda
Morrison had been injured and that her injury was a result of
exposure to chemcals from the Reichhold fire. Followng a
nine-day trial, the jury rendered a verdict for Reichhold and found
in aspecial interrogatory that Linda Morrison had not been exposed
to any product of Reichhold.

The Morrisons filed a notion for a judgnent notw thstandi ng
the verdict and, alternatively, for a newtrial. Reichhold filed
a notion for taxation of costs against the Morrisons. The district
court entered an order that denied the Morrisons' notion and taxed
costs in the anmpbunt of $8,282.10 in favor of Reichhold. The
Morrisons claimthat the district court committed four errors in
the course of the trial that require a reversal by this court: (1)
that the district court erredin refusing to allowtheir toxicol ogy
expert, Jesse Bidanset, to testify; (2) that the district court
abused its discretion and created confusion for the jury in
admtting Linda Mrrison's conplete set of nedical records into
evi dence; (3) that the district court erred in its instruction
regar di ng preponderance of the evidence; and (4) that the trial
court erred in failing to nodify its instruction on the adm ssion
of negligence by Reichhold and the use of circunstantial evidence

to prove exposure. W find no nerit to the Morrisons' chall enge of



the court's evidentiary rulings and charge to the jury, and we
affirmw thout discussion the court's denial of their notion for a
j udgnment notwi thstanding the verdict or for a newtrial.
[1. ANALYSI S

The Morrisons appeal the district court's grant of
Rei chhol d's post-trial notion for the taxation of costs. The
Morrisons specifically object to the trial court's award of
$2,208.20 to Reichhold in expert witness fees and $1,168.80 to
Rei chhol d for the videotaping of several depositions.' W review
a district court's decision to tax costs for clear abuse of
di scretion. Tanker Managenent, Inc. v. Brunson, 918 F.2d 1524,
1527 (11th Gir.1990).
A. Expert Wtness Fees

Wth regard to expert wtness fees, Reichhold sought
rei nbursenent for the fees charged by the Mrrisons' experts, Dr.
David Bosshardt, Dr. Yune-Gl|l Jeong, and M. Neal Pascal, to

appear at video depositions noticed by the Mrrrisons and attended

I'n the district court, the Mrrisons raised additional
objections to Reichhold' s notion to tax costs. The Morrisons
originally objected to Reichhold s notion as procedurally
defective because it was not verified with an affidavit as
required by 28 U . S.C. 8§ 1924. Reichhold conceded to the district
court that its original notion was not in conpliance with § 1924
but argued that it was entitled to supplenent its notion after
the filing deadline in order to conply with the verification
requirenment. The district court allowed Reichhold to suppl enent
the verification and considered the nmerits of the bill of costs.
The Morrisons al so objected to various other depositions and
copying costs as excessive, and the district court, upon review
of the depositions, allowed the costs sought by Reichhol d.
Because the Morrisons do not raise either of these issues on
appeal, we do not address the nerits here.



by counsel for Reichhold. ? The expert fees charged to Reichhold
for depositions were: Dr. Bosshardt, $225.00; Dr. Jeong, $833. 20;
and M. Pascal, $1,150.00.

Rule 54(d)(1) of the Federal Rules of GCvil Procedure
provides that "costs ... shall be allowed as of course to the
prevailing party unless the court otherwi se directs.”" Fed.R Cv.P.
54(d)(1). A witness who appears before a federal court "or before
any person authorized to take his deposition pursuant to any rule
or order of a court of the United States" is entitled to fees and
al  ownances, including "an attendance fee of $40 per day for each
day's attendance." 28 U.S.C. § 1821(a)(1l) & (b) (West 1996)

Section 1920 of title 28 provides that "[a] judge or clerk of any

court of the United States may tax as costs ... [f]ees and
di sbursenents for printing and wtnesses.” 28 U S.C 8 1920(3)
(West  1996) . "The 1logical conclusion from the [|anguage and

interrelation of these provisions is that 8 1821 specifies the
amount of the fee that nust be tendered to a wtness, § 1920
provi des that a fee nay be taxed as a cost, and Rul e 54(d) provides
that the cost shall be taxed against the losing party unless the
court otherwise directs.” Crawford Fitting Co. v. J.T. G bbons,
Inc., 482 U. S. 437, 441, 107 S.C. 2494, 2497, 96 L.Ed.2d 385
(1987).

In Crawford, the Supreme Court held that, "when a prevailing
party seeks reinbursenment for fees paid to its own expert

W tnesses, a federal court is bound by the limt of § 1821(b),

’Al t hough Dr. Bosshardt and Dr. Jeong were |isted as experts
by the Mrrisons, they also were treating physicians of Linda
Morrison. M. Pascal was plaintiff's expert in neteorol ogy.



absent contract or explicit statutory authority to the contrary."
ld. at 439, 107 S.C. at 2496. The district court attenpted to
di stinguish the holding in Ccawford fromthis case by noting that
in Crawford,

the Court did not decide whether a losing party could be
required to pay the fee charged by his expert w tnesses when
they were deposed by the winning party. Although this court
recogni zes that there is language in Crawford Fitting which
i ndi cates that no fee other than the $40 witness fee pernmtted
by 28 U S.C. 8§ 1821 would be allowable, this court also
bel i eves that such an interpretati on would be contrary to fair
pl ay and common sense.

Technically, an expert identified by one party and
deposed by the other party is entitled to [a] fee of only $40
per day. However, that is not how the nodern, real world
operates. It is a conmon practice for an expert to charge
considerably nore than $40 per day for his testinony....
Recogni zing that a party is virtually held hostage to the fee
charged by t he opposing party's experts, this court hol ds that
the winning party is entitled to rei nmbursenent for the fees
charged by the losing party's expert w tnesses.

R14- 130- 6-7. Al though we appreciate the district court's
frustration with the disparity between economc reality and
statutory inperative, we cannot ignore the Suprenme Court's direct
statenments to the contrary:
W think that it is clear that in 88 1920 and 1821, Congress
conprehensi vel y addressed the taxation of fees for litigants'
wi tnesses. This conclusionis all the nore conpelling when we

consi der that 8 1920(6) allows the taxation, as a cost, of the
conpensati on of court-appointed expert witnesses. There is no

provision that sets a Ilimt on the conpensation for
court-appoi nted expert witnesses in the way that 8 1821(b)
sets alimt for litigants' witnesses. It is therefore clear

t hat when Congress neant to set alimt on fees, it knew how
to do so. We think that the inescapable effect of these
sections in conbination is that a federal court may tax expert
witness fees in excess of the $[40]-per-day limt set out in
§ 1821(b) only when the witness is court-appointed. The
di scretion granted by Rule 54(d) is not a power to evade this
speci fic congressional command. Rather, it is solely a power
to decline to tax, as costs, the itens enunerated in § 1920.

Crawford, 482 U. S. at 442, 107 S.Ct. at 2497-98 (enphasis added).



Therefore, we find that the district court erred in taxing as costs
any anmount for expert witness fees in excess of the $40 per day
al l oned under § 1821, and, upon remand, the district court should
reduce the taxable costs accordingly.

B. Vi deography

The Morrisons object to the district court's taxation of the
cost of the video depositions of their experts, Dr. Jeong, Dr.
Bosshardt, and Dr. Garretson, and the registered nurse, Billie
Precise, who treated Linda Mrrison in the emergency room on the
ni ght of the Reichhold fire. The Morrisons noticed the depositions
of Dr. Jeong, Dr. Bosshardt, and Dr. Garretson. The video
deposition of Billie Precise, however, was taken by Reichhold,
whi ch seeks rei nbursenment of the costs of obtaining copies of the
video tapes of these depositions as well as $1,090.42 for the cost
of the videographer, who displayed the videos at the trial. The
Morrisons argue that these costs were incurred for the conveni ence
of the parties and are not itens that are taxable as costs agai nst
the |l osing party.

During the discovery period, the parties filed a stipulation
that, pursuant to Federal Rule of Civil Procedure 29, * the
depositions of any and all treating physicians could be vi deot aped
for use in evidence at trial. The parties also stipulated that,

"[i]n the event any other depositions are taken for evidence in

*Federal Rule of CGivil Procedure 29 provides in rel evant
part that, "[u]nless otherwi se directed by the court, the parties
may by witten stipulation (1) provide that depositions may be
t aken before any person, at any tinme or place, upon any notice,
and in any manner and when so taken nmay be used |ike other
depositions...." Fed.R Gv.P. 29(1).



this case, by Plaintiffs, provisions of this Stipulation shall
apply, and such deposition nay be video-taped in accordance with
the terns and provisions hereof."” R11-94-1. Finally, the parties
stipulated that "[a]ll of the costs of the video-taping shall be
borne by Plaintiffs, and shall not be taxed as costs against
Def endant , " and t hat Rei chhol d coul d copy t he vi deotapes at its own
expense. |d. at 3. However, the parties neither stipulated that
the cost of any copies nmade by Reichhold woul d not be taxable as
costs, nor that the cost of any vi deotapi ng conducted by Rei chhold
woul d not be taxed to the Morrisons. Therefore, we nust address
the i ssue of whether, absent a stipulation to the contrary, video
depositions are taxable as costs under the United States Code and
Federal Rules of Civil Procedure.
The Morrisons claimthat 8 1920 excl udes vi deo depositions as
a taxabl e cost because it nmentions only stenographi c depositions.
The district court rejected this argunent and stated that,
even though 28 U S.C. 8§ 1920 speaks only of "stenographic”
transcription costs, the court believes that the costs of
vi deo depositions are enconpassed by that code section. Video
depositions were virtually unknowmn at the tine that section
1920 was adopted, and this court does not believe that a party
shoul d be penalized because he has chosen to preserve and
present testinony through video as opposed to a printed
transcript. Consequently, the court wll allow these costs.
R14-130-6. W conclude that the nost |ogical resolution of this
issue is tointerpret 8 1920(2) in conjunction with Federal Rule of
Cvil Procedure 30(b)(2) and (3). Section 1920(2) permts the
taxing of costs for "[f]ees of the court reporter for all or any
part of the stenographic transcript necessarily obtained for use in

the case.” 28 U S.C. § 1920(2) (West 1996). Under Federal Rule of
Cvil Procedure 30(b)(2) and (3):



(2) The party taking the deposition shall state in the
noti ce the nmethod by which the testinony shall be recorded.
Unl ess the court orders otherwse, it may be recorded by
sound, sound-and-vi sual, or stenographi c neans, and the party
taking the deposition shall bear the cost of the recording.
Any party may arrange for a transcription to be made fromthe
recordi ng of a deposition taken by nonstenographi c neans.

(3) Wth prior notice to the deponent and ot her parti es,
any party may designate another nethod to record the
deponent's testinony in addition to the nethod specified by
the person taking the deposition. The additional record or
transcript shall be made at that party's expense unless the
court otherw se orders.

Fed. R. Civ.P. 30(b)(2) and (3) (West 1996).* Reading these two
provi sions together, we hold that, when a party notices a
deposition to be recorded by nonstenographic neans, or by both

st enogr aphi ¢ and nonst enogr aphi ¢ nmeans, and no objection is raised

Prior to the 1993 anendnents, Federal Rule of Civil
Procedure 30(b)(4) provided that the parties could stipulate that
the testinony at a deposition be recorded by other than
st enographic nmeans but that "[a] party may arrange to have a
st enographic transcription nmade at the party's own expense."
(enmphasi s added). ©One federal court summarized the changes to
the rules as foll ows:

Rul e 30(b)(2) is the current provision authorizing the
taki ng of depositions by other than stenographic neans,
and it states that "[a]lny party may arrange for a
transcription to be made fromthe recording of a
deposition taken by nonstenographi c neans."

Conspi cuously absent is the phrase "at the party's own
expense." The court notes that the revised rules
contain an express requirenment that a party who has
noticed a deposition to be taken by other than

st enogr aphi ¢ nmeans nust provide a transcript to
opposing parties as part of its discovery obligations.
Fed. R Cv.P. 26(a)(3)(B). That party nust al so provide
a transcript if the video deposition is to be offered
as evidence at trial or upon a dispositive notion.
Fed.R Cv.P. 32(c). Thus, under the revised rules, it
is clear that a transcript of a videotape deposition is
not for the "convenience of counsel,” but rather is an
express obligation.

Garonzi k v. Wiitman Diner, 910 F. Supp. 167, 171-72
(D.N. J.1995) (alteration in original).



at that time by the other party to the nmethod of recordation
pursuant to Federal Rule of GCvil Procedure 26(c),”> it is
appropriate under 8 1920 to award the cost of conducting the
deposition in the manner noti ced.

We recogni ze that, al though our insistence on strict adherence
to the | anguage of 88 1821 and 1920(3) with regard to the taxation
of expert witness fees may seem to contradict our less litera
interpretation of the phrase "stenographic" in 8 1920(2), we have
attenpted to remain consistent in our nethod of statutory
interpretation. In the case of expert witness fees, the Suprene
Court has offered a clear interpretation of the statute that
controls our decision. The Suprenme Court has yet to address the
topic of videotaped depositions. Wien viewed in light of the
Federal Rules of Cvil Procedure, which allow depositions to be
recorded i n any nunber of ways, the nost |ogical conclusionis that

"a videotaped deposition is nore appropriately taxed as is any

°Federal Rule of Civil Procedure 26(c) provides in relevant
part:

Upon notion by a party or by the person from whom
di scovery is sought, ... the court in the district
where the deposition is to be taken may nmake any order
which justice requires to protect a party or person
from annoyance, enbarrassnent, oppression, or undue
burden or expense, including one or nore of the
f ol | owi ng:

(3) that the discovery may be had only by a nethod
of discovery other than that selected by the party
seeki ng di scovery....

Fed. R Cv.P. 26(c)(3). The district court's decision to
grant or deny a Rule 26(c) objection becones the final
determ nation of the method of recordation of the deposition
that is taxable.



ot her deposition expense." Jam son v. Cooper, 111 F.R D. 350, 352
(N.D. Ga.1986); see Commercial Credit Equip. Corp. v. Stanps, 920
F.2d 1361, 1368 (7th G r.1990) (stating that "[v]ideotaped
depositions are a necessary and tine effective nmethod of preserving
w tnesses' tinme and allocating precious court and judicial tinme in
this age of advanced court technology and over-crowded court
cal endars. W nust not seem reluctant to adopt any and all
ti me-saving nethods that serve to i nprove our systemof justice").

In this case, however, our determ nation that the taxation for
the cost of video depositions is allowable under 8§ 1920 does not
end our analysis. W nust deci de whether the copies of the videos
obtai ned by Reichhold were "necessarily obtained for use in the
case."” 28 U.S.C. 8§ 1920(2). Reichhold has offered no expl anation
of why it was necessary to obtain a copy of the video tapes for use
in the case. Because the record is inadequate to resolve this
issue, we remand the case to the district court for further
findings on the necessity of the video copying costs that Rei chhold
contends are taxable. W find adequate support in the record for
the necessity of deposing Billie Precise, but we have found no
evi dence that Reichhold noticed her deposition to be videotaped
rat her than transcri bed. It is necessary, therefore, to renmand
this portion of the case to the district court to allow Reichhold
to present evidence that it noticed Precise's deposition as a video
deposition. O herwi se, Reichhold will be entitled only to costs,
upon proper proof, in the anpunt of the cost of a stenographic
transcript.

Wth regard to the fee charged by the videographer, it



appears from the invoices attached to Reichhold s notion to tax
costs that a large portion of the $1,090.42 requested was for video
pl ayback equi pnent rental. W find nothing in 8 1920, the Federal
Rules of Civil Procedure, or case law to support the taxation of
costs for equipnent rental or fees charged by a videographer for
pl ayback of video depositions at trial. Therefore, we reverse the
district court's taxation of $1,090.42 for the videography costs
during trial.
I 11. CONCLUSI ON

The Morrisons have chall enged the district court's trial and
costs rulings. W conclude that the district court's evidentiary
rulings and jury charge were correct. Qur review, however,
establishes that the district court erred inits taxation of costs
for expert witness fees in excess of the statutory anount of $40
per day. W also conclude that, although the district court was
correct in its determnation that costs of video depositions are
t axabl e under 8§ 1920(2), it is necessary to remand the case for a
determ nation of whether the costs incurred by Reichhold wth
regard to video deposition tapes were "necessarily obtained for use
in the case" and whether the deposition of Billie Precise was
noti ced properly. Accordingly, we remand with instructions to
reduce the taxation of expert witness fees to the statutory anmount,
to vacate the taxation of the videography costs during trial, to
determ ne whether it was necessary for Reichhold to obtain copies
of the video depositions of Dr. Jeong, Dr. Bosshardt, and Dr.
Garretson, to determne whether Billie Precise' s deposition was

noticed as a video deposition, and to tax the appropriate costs.



AFFI RVED in part, REVERSED in part, and REMANDED.



