PUBLI SH
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 94-9157

D. C. Docket No. 1:89-CV-2046- RCF

JONATHAN RAVEN, ELI SHAPI RO,

Pl aintiffs-Appellees,

ver sus

OPPENHEI MER & CO., I NC., VENDY'S | NTERNATI ONAL, | NC.,
J. M CHAEL BODNAR, R WAYNE LEWS, HOWARD E. SACHS,
PROFESSI ONAL RESTAURANT SERVI CES, | NC.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Georgia

(January 22, 1996)

Bef ore EDMONDSON and BI RCH, Circuit Judges, and HENDERSON, Seni or
Circuit Judge.
PER CURI AM

The present appeal arises froman order of the United States
District Court for the Northern District of Georgia reinstating
this securities fraud action pursuant to § 27A(b) of the

Securities Exchange Act of 1934, 15 U.S.C. § 78aa-1, and



Fed.R Cv.P. 60(b)(6), after the action was dism ssed as tine-

barred in accordance with Lanpf, Pleva, Lipkind, Prupis &

Petigrow v. Gl bertson, 501 U S. 350, 111 S. C. 2773, 115 L. Ed. 2d

321 (1991) ("Lanpf"), and Janes B. Beam Distilling Co. V.

Georgia, 501 U. S 529, 111 S.Ct. 2439, 115 L.Ed.2d 481 (1991)
("Beani). We reverse.
| . BACKGROUND

The plaintiffs, holders of securities offered by the Wendco
Northwest Limted Partnership, filed this |awsuit on May 26, 1989
inthe United States District Court for the Northern District of
II'linois. The conplaint alleged violations of Section 10(b) of
the Securities Exchange Act of 1934, 15 U.S.C. 878j(b), Rule 10b-
5 of the Securities and Exchange Commi ssion, 17 C.F.R § 240. 10b-
5, the Racketeer Influenced and Corrupt Organizations Act, 18
US C 8 1961 et seq. ("RICO'), and state conmmon |law. On August
18, 1989, the case was transferred to the United States District
Court for the Northern District of Georgia as authorized by 28
U S.C 8§ 1404(a). Thereafter, on June 20, 1991, the United
States Suprene Court rendered its decisions in Lanpf and Beam
In Lanpf, the Court rejected the practice of utilizing state
statutes of limtation for private causes of action arising under
8 10(b) and Rul e 10b-5 and announced a uniformfederal time frane
requiring the conmrencenent of such actions within one year after
t he di scovery of the violation and no later than three years from
the date of the alleged violation. Lanpf, 501 U S. at 361-62,
111 S.C. at 2781-82, 115 L.Ed.2d at 335-36. |In Beam the Court



hel d that when a new rule of federal law is inplenented in the
case announcing the rule, it must be extended retroactively to
all pending cases. Beam 501 U S. at 541-44, 111 S. Q. at 2446-
48, 115 L. Ed.2d at 492-93. Because the limtation period
required by Lanpf was applied to the litigants in that case, this
court recogni zed, in Lufkin v. MCallum 956 F.2d 1104, 1108

(11th Gr.), ___US _ , 113 S .. 326, 121 L.Ed.2d 246 (1992),
that it nust be enforced with respect to simlarly situated

parties. See Henderson v. Scientific-Atlanta, Inc., 971 F.2d

1567, 1569 (11th Cr. 1992), cert. deni ed, us. _ , 114

S.C. 95, 126 L.Ed.2d 62 (1993).

After Lanpf and Beam were decided, the district court held
that the plaintiffs' § 10(b) and Rule 10b-5 clains were timne-
barred and that the conplaint failed to state a claimon the R CO
cause of action. Because no federal clains remained, the court
declined to exercise pendent or supplenental jurisdiction over
the state | aw counts. See 28 U.S.C. 8§ 1367(c)(3). A judgnent
di smissing the federal causes with prejudice and the state | aw
clainms without prejudice was entered on October 16, 1991. The
plaintiffs did not appeal and, therefore, the judgnent becamne
final thirty days later. See 28 U S.C. § 2107(a).

On Decenber 19, 1991, Congress anended the Securities
Exchange Act of 1934 by enacting 8 27A. It provides:

Sec. 27A. (a) FEffect on Pending Causes
of Action.--The imtation period for any
private civil action inplied under section
10(b) of this Act that was commenced on or
before June 19, 1991, shall be the limtation
period provided by the |aws applicable in the
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jurisdiction, including principles of
retroactivity, as such |laws existed on June
19, 1991.

(b) Effect on D sm ssed Causes of
Action.--Any private civil action inplied
under section 10(b) of this Act that was
commenced on or before June 19, 1991--

(1) which was dism ssed as tine
barred subsequent to June 19, 1991, and

(2) which would have been tinely
filed under the limtation period provided
by the | aws applicable in the
jurisdiction, including principles of
retroactivity, as such |laws existed on June
19, 1991,
shall be reinstated on notion by the
plaintiff not [ater than 60 days after the
date of enactnent of this section.

Pub. L. No. 102-242, § 476, 105 Stat. 2236, 2387 (1991) (codified
at 15 U.S.C. § 78aa-1).

On February 14, 1992, the plaintiffs filed a notion to
reinstate their clainms under 8 10(b) and Rule 10b-5 in accordance
with 8 27A(b). The defendants opposed the revival of the |awsuit
on the ground that the statute was unconstitutional. The
district court certified the constitutional question to the
United States Attorney CGeneral in accordance with 28 U S. C
§ 2403(a),' and directed the parties to subnit additional
argunent on point. In subsequent briefing, the plaintiffs
asserted that, even if 8 27A(b) was unconstitutional, the prior

judgrment dismissing the 8 10(b) and Rule 10b-5 clains could be

'Section 2403(a) directs that, in actions attacking the
constitutionality of an Act of Congress affecting the public
interest, "the court shall certify such fact to the Attorney
CGeneral, and shall permt the United States to intervene for
presentation of evidence, if evidence is otherwise adm ssible in
the case, and for argunment on the question of constitutionality."”
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set aside under the authority of 8 27A(a) and Fed.R G v.P.
60(b)(6).> After considering the contentions of the parties and
the views of the United States, on Septenber 24, 1992, the
district court held that 8§ 27A was constitutional in its entirety
and granted the plaintiffs' notion to reinstate their clains
pursuant to that statute. The court also stated in a footnote
that it found "nerit in plaintiff's [sic] request to reinstate
the action under Fed. R Civ.P. 60(b)" and therefore "grant[ed]
that notion independently.” (R6-100 at 25 n.9).

On Septenber 1, 1994, the district court anmended its order
dat ed Septenber 24, 1992 to declare that it warranted
interlocutory appellate review and stayed the proceedi ngs unti l
further order. This court subsequently granted perm ssion to
appeal. See 28 U.S.C. 8 1292(b) (allow ng appeals to be taken in
civil cases from decisions not otherw se appeal abl e when the
district court states in witing that the "order involves a
controlling question of law as to which there is substanti al
ground for difference of opinion and that an i medi ate appeal
fromthe order may materially advance the ultimte term nation of
the litigation").

1. DI SCUSSI ON
In the first round of briefs filed on appeal the parties

reiterated the argunents they had asserted in the district court.

Rul e 60(b) pernits a court to relieve a party froma final
judgment for certain specified reasons such as m stake, newy
di scovered evidence or fraud. Subsection (b)(6) is a catch-al
provi sion which enmpowers a court to do so for "any . . . reason
justifying relief” not otherw se enunerat ed.
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The defendants urged us to reverse the district court's order on
the grounds that 8 27A(b) contravenes the separation of powers
doctrine and the due process clause. The plaintiffs defended the
constitutionality of the statute and responded that, in any
event, the district court could revive the action relying on
Fed. R Cv.P. 60(b)(6) as its authority. Shortly thereafter,

however, the Suprene Court decided Plaut v. Spendthrift Farm

Inc., 514 U.S. _ , 115 S.C. 1447, 131 L.Ed.2d 328 (1995). 1In
Plaut, a majority of the Court held that 8 27A(b) runs afoul of

t he separation of powers doctrine and "is unconstitutional to the
extent that it requires federal courts to reopen final judgnents

entered before its enactnent."® |d. at , 115 S. Ct. at 1463,

131 L.Ed.2d at 356. In a supplenental brief filed with this
court the plaintiffs now concede, as they nmust, that the district
court was without authority to give newlife to the § 10(b) and
Rul e 10b-5 clains under 8 27A(b) because that subsection of the
statute is unconstitutional. They continue to maintain, however,

that reinstatenent was perm ssible under Fed. R Civ.P. 60(b)(6)."*

%The Court in Plaut declined to decide whether § 27A(b) al so
of fends the due process cl ause because the case coul d be deci ded
on the narrower separation of powers issue. Plaut, 514 U. S at
_, 115 S.C. at 1452, 131 L.Ed.2d at 341-42.

‘W& note that although the district court's order declaring
the propriety of interlocutory appeal did not specifically
mention the need for an appellate decision on the Rule 60(b)(6)
guestion, the scope of interlocutory appellate review under 28
US C 8§ 1292(b) "is not limted to the precise question
certified by the district court because the district court's
order, not the certified question, is brought before the court."
Aldridge v. Lily-Tulip, Inc. Salary Retirenent Plan Benefits
Comm, 40 F.3d 1202, 1207 (11th Gr. 1994), cert. denied, 64
US LW 339 (US. Dec. 4, 1995) (No. 95-526). W find that the
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Rul e 60(b)(6) provides an "extraordinary renmedy" by which a
district court may, in its discretion, relieve a party froma

final judgnent in order to do justice. Ritter v. Smth, 811 F.2d

1398, 1400 (11th Cr.), cert. denied, 483 U S. 1010, 107 S. C

3242, 97 L.Ed.2d 747 (1987). The district court did not explain
t he basis upon which it found nmerit in the plaintiffs' Rule
60(b)(6) notion. The plaintiffs' brief filed in support of the
notion, as well as their briefs submtted on appeal, make it

cl ear, however, that the request was prem sed on an argunent that
8§ 27A(a), which was held constitutional by this court in
Henderson, 971 F.2d at 1575,° established a new statute of
[imtations for all § 10(b) actions filed on or before June 19,
1991, ° and that Rule 60(b)(6) relief may be founded upon such a
change in the law. W presune, therefore, that the district
court enployed this reasoning in granting the notion. The

def endants contend this was error because 8§ 27A(a) has no

application to the facts of this case.

resolution of this issue will "materially advance the ultimte
termnation of the litigation" and, thus, exercise our discretion
in favor of reaching this question as well. 28 U S.C. 8§ 1292(b).

°I'n Henderson, the court found that Congress possessed the
constitutional authority to dictate the nmethod for determ ning
the statute of limtations in a pending 8 10(b) lawsuit. The
Suprenme Court's decision in Plaut construing 8 27A(b), which
addressed the revival of cases finally adjudicated, does not
affect the validity of the holding in Henderson.

°A better characterization of the effect of § 27A(a) is that
it restored, in 8 10(b) cases filed on or before June 19, 1991,
the old nethod of calculating the statute of limtations
overrul ed by Lanpf.



We agree that the revival of this action does not fal
within the purview of § 27A(a). W begin our analysis by
observing that, in construing the effect of a statute, we nust

|l ook to its |language and design as a whole. United States v.

Chandl er, 996 F.2d 1073, 1084 (11th Gr. 1993), cert. denied,

US _ , 114 S .. 2724, 129 L.Ed.2d 848 (1994). The text of
827A(a) states that it applies to "any" § 10(b) action commenced
on or before June 19, 1991. The word "any" is capable of nore

t han one neani ng, depending on the context in which it is used.’
When viewed in the context of 8§ 27A as a whole, it becones
evident that the term"any" in subsection (a) does not include
awsuits that were dismssed as tinme-barred after June 19, 1991
whi ch are governed by subsection (b).

The headi ng of subsection (a), which refers to "Pending
Causes of Action,"” is further evidence that Congress did not
intend for it to apply to all 8 10(b) actions filed on or before
June 19, 1991, as urged by the plaintiffs. Al though section
headi ngs may not be used to Iimt the plain neaning of the text
of a statute, they may be enployed as tools of interpretation

when the text is anmbiguous. United States v. Castro, 837 F.2d

441, 442 n.1 (11th Cir. 1988).° As we have stated, the word

" Any" may refer to "one, a, an, or some," or "one or nore
wi t hout specification or identification.” The Random House
Coll ege Dictionary 61 (1st ed. 1980).

8 This is so only when the heading is part of the act as
witten and passed by Congress and not added by those responsible
for codification. Castro, 837 F.2d at 442 n.1. The headi ng of
subsection (a) was included in Congress's enactnment of 8§ 27A
See 105 Stat. at 2387.



"any" is unclear unless put into context. W find that the
phrase "any private civil action" in subsection (a), when
considered in conjunction wth the subsection's heading and with
subsection (b), was designed to enconpass only those 8§ 10(b)
conpl aints which were pending on Decenber 19, 1991. W thout

bel aboring the nmeaning of the term "pending," see Georgia Ass'n

of Retarded Citizens v. MDaniel, 855 F.2d 805, 809 (11th Cr

1988) (recognizing that the word "pending"” is open to varying

interpretations depending on the circunstances), cert. denied,

490 U.S. 1090, 109 S.Ct. 2431, 104 L.Ed.2d 988 (1989), it cannot
be said that the present action was pendi ng on Decenber 19, 1991.
We accordingly hold that the district court abused its discretion
by granting Rule 60(b)(6) relief founded upon an application of
§ 27A(a).°
I11. CONCLUSI ON

In keeping with the foregoing analysis, the district court's
order reinstating the plaintiffs' 8 10(b) and Rule 10b-5 cl ai ns
i s VACATED.

°The defendants al so argue that a congressional, as opposed
to a judicial, change in the |l aw may never be used to set aside a
final judgnent under Rule 60(b)(6). Cf. Ritter, 811 F.2d at 1401
(a judicial reconstruction of what the law is may provide the
“"truly extraordinary circunstances necessary"” to support Rule
60(b)(6) relief). That Congress may not nmandate the reopeni ng of
a final judgnent is obvious in light of Plaut. Whether the
separation of powers problem may sonehow be avoi ded by seeking
Rul e 60(b)(6) discretionary relief prem sed upon a new
congressi onal pronouncenent seens doubtful. W need not decide
this thorny issue, however, given our conclusion that § 27A(a),
upon which the plaintiffs sought Rule 60(b)(6) relief, governs
only those cases still pending on Decenber 19, 1991.
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