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Appeal from the United States District Court for the Northern
?uaggl ct of Ceorgia. (No. 1:94-00248-CR-1-0DE), Orinda D. Evans,

Before BIRCH, Circuit Judge, GODBOLD, Senior Circuit Judge, and
O KELLEY', District Judge.

O KELLEY, District Judge:

This case is before the court on defendant-appellant's appeal
of a sentence received on Septenber 28, 1994. The court finds that
the district judge properly applied the United States Sentencing
Comm ssion Guidelines in inposing the sentence and therefore
affirnms the decision bel ow
Fact s

Def endant was charged with being an alien found in the United
States wi thout the perm ssion of the Attorney General, in violation
of 8 US. C 8 1326. Defendant entered a guilty plea to the one
count indictnment on July 18, 1994. On Septenmber 28, 1994,
def endant was sentenced to serve thirty-seven (37) nonths in
prison, followed by three (3) years of supervised release and
paynment of a special assessment of Fifty Dollars ($50.00).

Defendant is a native and citizen of Col onbia. He was

"Honorable WlliamC OKelley, US. District Judge for the
Northern District of Georgia, sitting by designation.



previously deported from the United States on three prior
occasions: January 21, 1983, January 2, 1984, and July 30, 1986.
On July 25, 1986, defendant was convicted of being found in the
United States after deportation, in violation of 8 U S.C. § 1326.
As noted, defendant was deported and placed on five years
probati on. Wiile in the United States illegally on previous
occasi ons, defendant was convicted of, inter alia, resisting
arrest, fleeing and attenpting to el ude police, disorderly conduct,
providing a false nane, contenpt of court, crimnal trespass, a
probation violation, possession of marijuana, driving under the
i nfluence (twice), public indecency, obstruction of an officer

| eavi ng the scene of an accident, and forgery. Defendant has used
si xteen aliases, two dates of birth, and three social security
nunbers.

Def endant was sentenced for the crine underlying this appeal
pursuant to a guilty plea. The presentence report, prepared by the
United States Probation Ofice, included two crimnal history
points, ultimately approved by the district court, for a state
conviction and sentence for resisting arrest. The date of that
state sentence was Cctober 7, 1982. The probation officer
suggested to the defendant that there was a possibility that the
judge mght enploy an upward departure due to the fact that the
crimnal history category did not reflect the seriousness of
defendant's past crimnal conduct, nor did it reflect defendant's
propensity to engage in future crimnal conduct.

The district court, as noted, included the two crimnal

history points attributed to the October 7, 1982, conviction,



resulting in a total of fourteen crimnal history points, and a
crimnal history of Category VI. The total offense |evel was
deened to be six. The court then upwardly departed six | evels due
to the inadequacy of the crimnal history and the |ikelihood that
def endant woul d engage in crimnal activity in the future. The
range prescribed was thirty to thirty-seven nonths, and the
sentence i nposed was thirty-seven nonths.

There are two questions of |aw on appeal: whet her the
district court correctly included the 1982 <conviction 1in
calculating the crimnal history category, and whether the district
court correctly determ ned that an upward departure of six levels
was justifi ed.

St andard of Revi ew

Review of a district court's departure from the sentencing
guidelines is governed by a three-part analysis: (1) the lega
guestion of the district court's guideline interpretation is
reviewed de novo; (2) the factual basis for a departure is
consi dered pursuant to the clear error standard of review, and,
(3) the direction and degree of departure are reviewed for
reasonabl eness. United States v. Maurice, 69 F. 3d 1553, 1556 (11lth
Cir.1995); United States v. Waver, 920 F.2d 1570, 1573 (11th
Cir.1991). This is consistent with the statutory framework
establishing the Sentenci ng Comm ssion, which sets forth alimted
sphere of appellate review 18 U S. C. § 3742(f). See al so
Wlliams v. United States, 503 U S. 193, 198-99, 112 S. C. 1112,
1118-19, 117 L.Ed.2d 341 (1992).

Conput ation of the Crimnal Hi story Category



The Uni ted St ates Sent enci ng Conm ssi on Cui del i nes provide for
the inclusion of two crimnal history points for a prior sentence
of inprisonnent between sixty days and thirteen nonths. Uni ted
States Sentencing Comm ssion, Quideline Mnual, 8§ 4Al1.1(b)
(Nov. 1994) ("USSG'). Such a sentence is included, however, only if
it was inposed within ten years of the defendant's commencenent of
the instant offense. U S . S.G 8§ 4Al1.2(e)(2).

Def endant argues that the underlying offense of being "found
in® the United States illegally is not enconpassed by the
af orementi oned gui deline sections, insofar as he was arrested on
Decenber 9, 1993, nore than ten years after his 1982 conviction
Def endants date of illegal entry into the United States was at sone
point in February, 1991, less than ten years after his 1982
conviction. Thus, the operative question is at what point is the
of fense at issue deened to commence.

Def endant pl eaded guilty to a violation of 8 U . S.C. § 1326.
That section states that "any alien who has been arrested or
deported ... and thereafter ... enters, attenpts to enter, or is at
any time found in the United States ... shall be fined under Title
18, or inprisoned not nore than 2 years, or both." 1d. (enphasis
added). The added enphasis in the |anguage reproduced above is
significant. The statute contains three separate and distinct
of fenses, set forth disjunctively: entering, attenpting to enter,
or being found in the United States. This court has previously had
the opportunity, to sonme extent, to visit this issue. This court
previ ously hel d:

In order for "found in" and "enters" to have different
meani ngs, thus to avoid "enters" being a nere redundancy,



"found in" nust apply to aliens who have entered
surreptitiously, bypassing a recognized i mmgration point of
entry. The phrase "found in" is synonynous with "di scovered

in." ... Congress added the phrase "found in" to alleviate
the problem of prosecuting aliens who enter in sone illegal
manner .

United States v. Canals-Jinenez, 943 F.2d 1284, 1287 (1l1th
Cr.1991) (citation omtted). Al t hough the question before the
court in Canal s-Jinmenez was not identical with that in the case sub
judice, it 1is instructive. The |anguage of 8§ 1326 clearly
contenpl ates three distinct offenses, the violation of any of which
can trigger the penalty set forth in the latter portion of the
statute. This reading is consistent with the well established

axiom of statutory construction "that a statute is to be

interpreted so that no words shall be discarded as being
meani ngl ess, redundant, or nere surplusage.” Id. at 1287
(citations omtted). It is also consistent wth this court's

interpretation of Canals-Jinenez, in United States v. Gay, 7 F.3d
200, 202 (11th Cr.1993), wherein a defendant who entered the
United States illegally, albeit by passing through inmgrationwth
a passport that did not indicate his prior deportation, was deened
to be "found in" the United States in violation of § 1326.
Applying this reading of 8 1326 to the facts of this case,
confirns the propriety of the district court's ruling. Defendant
conmmtted the offense of entering the United States illegally in
February, 1991. That offense was conpleted upon entry, and the
relevant date is within ten years of the 1982 conviction, thus
falling under U S. S.G 8§ 4Al.2(e)(2). Defendant did not plead
guilty to this offense. The crine of being "found in" the United

States illegally was not conplete until defendant's arrest on



Decenber 9, 1993. This is the charge to which defendant pleaded
guilty. However, that crinme was commenced by the aforenmentioned
illegal entry in February, 1991. The distinction between
conpl eti on and conmencenent is critical, inasnmuch as 8§ 4Al. 2(e)(2)
counts any sentence inposed "within ten years of the defendant's
commencenent of the instant offense....” US S .G 8§ 4Al.2(e)(2)
(emphasi s added). The fact that the illegal entry is capable, in
and of itself, of constituting a distinct crimnal offense, does
not preclude it frombeing the predicate act to the crinme of being
illegally "found in" the United States. By definition, one nust
enter the United States, either legally or illegally, in order to
be found therein. Thus, it is entirely consistent wth the
structure of 8 1326 to conclude that the commencenent of the crine
of being "found in" the United States is at the point of entry.!
Accordingly, the district court's inclusion of this offense was
correct.
The Upward Departure

The Sentencing Quidelines provide a nechanism by which a
district court judge may depart from the guidelines range "[i]f
reliable information indicates that the crimnal history category
does not adequately reflect the seriousness of the defendant's past
crimnal conduct or the likelihood that the defendant will commt
other crimes...." US S G § 4A1. 3. The court may consider

factors such as prior sentences which were not used in conputing

't is possible that one could conmence the offense of being
"found in" by remaining in the United States after the expiration
of a legitimate visa. In that case, the crinme would not comence
with the individual's entry, but rather at the point the visa
expired.



the crimnal history category, prior simlar m sconduct evidenced
by a civil adjudication of nonconpliance with an adm nistrative
order, or prior simlar adult conduct which did not result in a
crimnal conviction. 1d.

In the case at bar, defendant was placed on notice as to the
possibility of an upward departure in the Presentence Report. The
district court, at the sentencing hearing, did in fact depart

upward. The court found as foll ows:

[What | see here is a clear pattern of the defendant's
re-entering the country after being deported, and after at
| east one conviction for illegal re-entry. | also see

interspersed in those periods of tine when the defendant had
been in the United States that he has been committing

crines....

| think when there have been four illegal entries, one of
whi ch has resulted in a conviction and which was foll owed by
yet another illegal re-entry, that that's a pretty good reason

to think that the defendant m ght be com ng back
(R-2-9-10; 11). Defendant's past pattern of crimnal activity is
set forthinthe first part of this opinion. O particular inport,
t hough, is defendant's nmultiple prior illegal entry and re-entries
into the United States as an adult, and his repeated failure to
conply with admnistrative orders not to reenter the country
W t hout perm ssion.

Based on the foregoing conclusions, the district court
determ ned that a departure beyond a Category VI crimnal history
was appropriate. The possibility of such a conclusion is
anticipated by the Guidelines. "The Conm ssion contenpl ates that
t here may, on occasion, be a case of an egregi ous, serious crim nal
record in which even the guideline range for Crimnal History

Category VI is not adequate to reflect the seriousness of the



defendant's crimnal history. |In such a case, departure above the
guideline range for a defendant with Crimnal History Category VI
may be warranted.” U S.S.G 8 4A1.3. The Guidelines further note
that the "nature of the prior offenses rather than sinply their
nunber” shoul d be of greater inport in the court's evaluation. |Id.
The facts of the case at bar fit this situation. Defendant's prior
crimnal conduct is, at least in part, identical to the offense to
whi ch he has pleaded guilty. Mreover, his propensity to conmt
other crimes while in the United States illegally is
uncontroverted.

Def endant raises a nunber of argunents in an effort to
chal  enge the |l egiti macy of the upward departure. First, defendant
cites the U . S.S.G Application Notes, which state: "In the case of
a defendant with repeated prior instances of deportation w thout
crimnal conviction, a sentence at or near the maximum of the
appl i cabl e guideline range may be warranted.” U S.S.G 8§ 2L1. 2,
Commentary n. 2 (Nov. 1993).% This argument is without merit,
because def endant has i ndeed been convicted on a prior occasion for
reentry subsequent to deportation. Defendant also suggests that
the district court did not adequately articulate its basis for an
upward departure. This court has previously held that "an

appel l ate court may properly consider the entire record fromthe

’I't is interesting to observe that the anmended guidelines
state: "In the case of a defendant with repeated prior instances
of deportation w thout crimnal conviction, an upward departure
may be warranted.” U S.S.G 8§ 2L1.2, Commentary n. 2 (Nov.

1995). O course, defendant is bound only by those guidelines in
effect at the tinme of his sentencing, 18 U S.C. 8§ 3553(a)(4);
United States v. Marin, 916 F.2d 1536, 1538 (11th Cr.1990), but
t he amendnent is worth noting.



sentencing hearing, including the [Presentence Report], in
reviewing the district court's factual support for its decision.”
United States v. Brown, 9 F.3d 907, 912 (11th Cr.1993) (citing
United States v. Suarez, 939 F.2d 929, 933-34 (11th Cir.1991)).
Pursuant to this standard, the court is satisfied, as evidenced by
t he excerpt reproduced above, that the district court sufficiently
articulated the grounds for its upward departure, and that these
constitute legally acceptable reasons. There is anple factua
support in the record for this determ nation, and the direction and
degree of departure are reasonable.

Concl usi on

The sentence i nposed by the district court is hereby AFFI RVED



