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BARKETT, Circuit Judge:

Robert Joiner ("Joiner") and his wife, Karen Joiner, brought
this suit in state court on August 5, 1993, seeking danages for
personal injuries from lung cancer allegedly caused by Robert
Joiner's exposure to polychlorinated biphenyls ("PCBs") while
working for the Gty of Thomasville, Georgia ("Cty"). Monsanto,
General Electric Conpany, and Westinghouse Electric Corporation
("defendants") renoved the action to federal district court, which
excluded the testinmony of the Joiners' experts and granted the
defendants' notion for summary judgnment, which the Joiners now
appeal . Because we find that the district court inproperly
assessed the admissibility of the proffered scientific expert
testi nony and overl ooked evi dence establishing disputed issues of

fact, we reverse the summary judgnent.

"Honorable Edward S. Smith, Senior US. CGrcuit Judge for
the Federal Circuit, sitting by designation.



Facts

Beginning in 1973, Joiner worked as an electrician in the
Cty's Water & Light Departnent, a position requiring himto work
with and around the City's electrical transforners. Thr oughout
Joiner's enploynent, all of the Cty's transformers should have
used as a coolant a mneral oil-based dielectric fluid which was
free of PCBs. * However, in 1983, the City discovered PCB
contamnation in the dielectric fluid used in sone of its
transforners. From 1983 to 1993, the Cty conducted tests and
concluded that alnost one out of every five of the transforners
tested presented a PCB hazard.

When a transfornmer was in need of repair, it was Joiner's duty
to open it, drain out the dielectric fluid, bake the core of the
transformer dry of dielectric fluid,? make repairs, refill the
transformer with fresh mneral oil dielectric fluid, and then test
t he transforner. These repairs required that Joiner stick his
hands and arnms into the dielectric fluid. Joiner testified that
dielectric fluid got all over himat tines, that he would swal | ow
a smal | anount of dielectric fluid when it splashed into his nouth,
and that dielectric fluid had splashed into his eyes on severa
occasi ons.

In 1991, at the age of 37, Joiner was diagnosed with lung

'I'n 1978 Congress banned the production and sal e of PCBs
because they "present an unreasonable risk of injury to health or
the environment.” 15 U . S.C. 8§ 2605(a)(2)(A).

2Joi ner followed a "baking out" process during which al
remaining dielectric fluid that covered the core was baked of f
under intense heat for several days at a tinme, to the point of
snoki ng, until the transformer core was dry.



cancer. The Joiners' theory of the case was that while Joiner's
history of cigarette snoking and his fam |y history of |ung cancer
may have predi sposed himto devel oping |ung cancer,® his exposure
to PCBs and their derivatives—polychlorinated dibenzofurans
("furans") and pol ychl ori nat ed di benzodi oxi ns ("di oxi ns")—served to
"pronote" his small cell |ung cancer.*

Def endants noved for summary judgnent on the grounds that (1)
there was no adm ssible scientific evidence that PCBs pronoted
Joiner's cancer, and (2) there was no evi dence that Joi ner suffered
significant exposure to PCBs, furans, or dioxins. The Joi ners
responded with the depositions and affidavits of experts who
testified that PCBs al one can pronote cancer and that furans and
di oxi ns can al so pronote cancer, that Joi ner was exposed to PCBs,
furans, and dioxins, and that, in these experts' opinions, such
exposure was responsi ble for Joiner's cancer. The district court
deened i nadm ssible all of the testinony presented by the Joiners
experts and granted sunmmary judgment for the defendants.?® In

addi tion, although it found Joiner was exposed to PCBs, the court

%Joi ner, who had snoked cigarettes for approximately eight
years, stopped snoking by 1981, ten years before his doctor
di agnosed his lung cancer. Joiner v. General Elec. Co., 864
F. Supp. 1310, 1312 (N.D.Ga.1994). One of Joiner's experts
testified that, notw thstanding Joiner's history of snoking,
"lung cancer is extrenely rare for a thirty seven year old white
male in the United States.” 1d. at 1313-14.

‘ne of the Joiners' experts explained that cancers often
begin with an initiated cell which may not do harmuntil
pronoted. A "pronoter"™ is an agent that provokes an initiated
cell to turn cancerous. |1d. at 1313.

®The district court denied both the Joiners' and the
def endants' requests for oral argunent on the defendants' joint
notion for summary judgnent.



asserted that there was no credi bl e evidence that Joi ner had been
exposed to furans and di oxi ns, and granted sunmmary j udgnment agai nst
the Joiners on the question of exposure to furans and dioxins.
Joi ner v. General Elec. Co., 864 F.Supp. 1310, 1326 (N.D. Ga. 1994).
On appeal, the Joiners reassert the admssibility of their
expert testinony to establish causation. They al so contest the
district court's grant of summary judgnment on the i ssue of Joiner's
exposure to furans and di oxi ns.
Di scussi on
A. Standard of Review
W review a grant of summary judgnent de novo. Fane v.
Edenfield, 945 F.2d 1514, 1516 (11th G r.1991), aff'd, 507 U S
761, 113 S.Ct. 1792, 123 L.Ed.2d 543 (1993). Summary judgnent is
appropriate when there is no genuine issue of material fact, and
the noving party is entitled to judgnent as a matter of |aw
Fed.R Cv.P. 56(c). The noving party bears the burden of show ng
that there is no issue of material fact. Celotex Corp. v. Catrett,
477 U.S. 317, 325, 106 S. Ct. 2548, 2553-54, 91 L.Ed.2d 265 (1986).
Adistrict court's ruling on the adm ssibility of evidence is
reviewed for abuse of discretion. Ad-Vantage Tel. Directory
Consultants, Inc. v. GIE Directories Corp., 37 F.3d 1460, 1463
(11th G r.1994). Because the Federal Rules of Evidence governing
expert testinony display a preference for admssibility, we apply
a particularly stringent standard of review to the trial judge's
excl usion of expert testinony. See, e.g., Daubert v. Merrell Dow
Phar maceuticals, --- US ----, ----, 113 S. . 2786, 2794, 125
L. Ed. 2d 469 (1993); Inre Paoli R R Yard PCB Litigation, 35 F. 3d



717, 750 (3d Cir.1994). To the extent that the district court's
ruling turns on an interpretation of a Federal Rule of Evidence,
our reviewis plenary. 1d. at 749.

B. The Adm ssibility of Expert Testinony

In 1923, Frye v. United States established a "general
acceptance" test that guided district courts in determ ni ng when to
admt scientific evidence. Frye, 293 F. 1013, 1014 (D.C G r.1923).
This test required courts to exclude any novel scientific evidence
not already grounded in a principle that had attained "genera
acceptance in the particular field" in which it belonged. Id.

In 1975, the Federal Rul es of Evidence ("Rules") introduced a
nore |iberal approach to the question of the admissibility of
scientific evidence.® Rule 702, which specifically governs expert
testinmony, provides:

If scientific, technical, or other specialized know edge wi ||

assist the trier of fact to understand the evidence or to

determine a fact inissue, awtness qualified as an expert by
know edge, skill, experience, training, or education, may
testify thereto in the formof an opinion or otherw se.
Fed. R Evid. 702. Notw thstanding the Rules, nost courts continued
to adhere to the "general acceptance" test.
In 1993, the Suprene Court in Daubert, --- U S at ----, 113
S.C. at 2793, specifically held that the Rul es superseded the Frye
"general acceptance" test. The Court made clear that the critical
concerns of Rule 702 are evidentiary reliability and rel evancy.

Daubert, --- U S at ----, 113 S.C. at 2795. Thus, an expert's

bal d statenent that he or she is inparting "scientific know edge”

®°Rul e 104(a) provides that the court shall deternine
"[p]lrelimnary questions concerning ... the adm ssibility of
evidence." Fed.R Evid. 104(a).



does not automatically render that expert's opinion adm ssible. In
order to best ensure relevant and reliable testinony and excl ude
"unsupported specul ation,” Daubert establishes a two-pronged test
which requires a district court, before it may admt scientific
testinony, to determ ne "whether the expert is proposing to testify
to (1) scientific know edge that (2) will assist the trier of fact
to understand or determne a fact in issue.” Id. at ----, 113
S.C. at 2796. This "gatekeeping” role calls for the trial judge
to make a "prelimnary assessnent of whether the reasoning or
met hodol ogy underlying the testinony is scientifically valid, i.e.,
whether it is reliable; and whether that reasoning or nethodol ogy
properly can be applied to the facts in issue," i.e., whether it is
rel evant to the issue involved. 1d. Proffered scientific evidence
nmust satisfy both prongs to be adm ssible.

Under the first prong, evidentiary reliability, the district
court must exam ne the reasoning or nethodol ogy underlying the
expert opinion to determne whether it utilizes valid scientific
met hods and procedures. Trial judges nust evaluate scientific
processes and studies with which they may not be intimately
famliar, but be careful not to cross the |ine between deciding
whet her the expert's testinony is based on "scientifically valid
principles" and deciding upon the correctness of the expert's
conclusions. The latter inquiry is for the jury and, therefore,
judges may not inplicitly factor it into their assessnent of
reliability.

Daubert suggests several factors to aid federal judges in

eval uating whether a particular scientific theory or study is



reliable: (1) its enpirical testability; (2) whether the theory
or study has been published or subjected to peer review, (3)
whet her the known or potential rate of error is acceptable; and
(4) whether the nmethod is generally accepted in the scientific
comunity. Id. at ----, 113 S.C. at 2797-98. These factors are
nei t her exhaustive nor applicable in every case. See also Paoli,
35 F.3d at 742. \Were appropriate, they serve as indicia of the
reliability of the basis of an expert's testinony.

Under the second prong, relevance, the district court mnust
determ ne whether the nethodology or reasoning underlying the
expert opinion relates to the issue at hand, i.e., whether it
assists the trier of fact in understanding the evidence or a fact
in issue. Daubert, --- US at ----, 113 S.C. at 2795. In this
regard, the Daubert Court discusses the concept of "fitness," that
is, "whether expert testinony proffered inthe caseis sufficiently
tied to the facts of the case that it wll aid the jury in
resolving a factual dispute.” 1Id. at ----, 113 S.C. at 2795-96
(quoting United States v. Downing, 753 F.2d 1224, 1242 (3d
Cir.1985)).

In analyzing the adm ssibility of expert testinony, it is
important for trial courts to keep in m nd the separate functions
of judge and jury, and the intent of Daubert to |oosen the
strictures of Frye and nmake it easier to present legitimte
conflicting views of experts for the jury's consideration. Frye
required that before an expert could testify, the proffered opinion
had to be generally accepted in the pertinent field. The necessity

for such broad acceptance as a condition for admissibility was



elimnated by Rule 702. The adm ssion of scientific evidence that
m ght not yet be generally accepted in the field, however, 1is
contingent on atrial court's finding that such evidence is indeed
scientifically legitimte, and not "junk science" or nere
specul ation. This gatekeeping role is sinply to guard the jury
from considering as proof pure specul ation presented in the guise
of legitimate scientifically-based expert opinion. It is not
intended to turn judges into jurors or surrogate scientists. Thus,
t he gat ekeeping responsibility of the trial courts is not to weigh
or choose between conflicting scientific opinions, or to analyze
and study the science in question in order to reach its own
scientific conclusions fromthe material in the field. Rather, it
is to assure that an expert's opinions are based on relevant
scientific nethods, processes, and data, and not on nere
specul ation, and that they apply to the facts in issue. Keeping
Daubert 's lower threshold in mnd, we turn to the facts of this
case.
1. Application of Daubert to this Case—Reliability

Under the first prong of Daubert, the district court nmnust
identify the basis of an expert's testinony and ascertain whet her
t he nethods, procedures, and information used by the expert to
reach his or her conclusion are scientifically reliable.
a. The Basis of an Expert's Opinions

The Joiners' chief experts were Daniel T. Teitel baum MD.,
and Arnold Schecter, MD., MP.H The record reflects that each
opinion proffered by the Joiners' experts as scientific know edge

was supported by the respective expert's specialized education



years of experience, physical examnation of Joiner, and
famliarity wwth the general scientific literatureinthe field, as
wel |l as by reliance upon specific scientific studies relating to
the carcinogenic effect of PCBs.” According to their curriculum
vi tae, each appears to have a national reputation, and the district
court qualified them as experts.?® Both experts famliarized
t hensel ves with the specifics of Joiner's history and di sease, and
reviewed the nedical literature they deened pertinent. Teitel baum
through his affidavit and deposition testinony, set forth the
general nethodol ogy he utilized in arriving at his expert opinion:

[ conducted] a conprehensive and traditional occupationa

nmedi cal assessnent of M. Joiner.... As part of this
assessnment | interviewed and examined him ... for severa
hours. In addition, |I reviewed his past nedical records, the

data which was avail abl e about his workplace and materials
wi th which he worked, depositions of M. Joiner, and others,
and depositions of fam |y nenbers and co-workers about the
nature of his work. | also considered many other docunents
relevant to the questions which | was asked concerning M.

‘Al t hough we consider the adnmissibility of each expert's
testinony separately, we do see simlar factors supporting the
adm ssion of both experts' testinony, and for conveni ence we
often refer to themcollectively.

®The evi dence indicated that Teitel baumis co-founder of the
Ameri can Acadeny of Cdinical Toxicology and the Anmerican Board of
Medi cal Toxicology. He has published nore than 40 articles in
his field and teaches numerous graduate | evel courses in
occupati onal and environnmental toxicology and the epidem ol ogy of
toxic diseases. He is also a practicing toxicologist and has
repeated experience treating patients fromthe electrical trades.
Additionally, he has | ectured on nedical toxicol ogy/epiden ol ogy
for federal judges.

Schecter is professor of preventative nedicine at State
Uni versity of New York, Binghanton, and works full tine
researching the health effects of various toxic substances
encountered in the workplace. He has published over 100
articles and abstracts subjected to peer review on the
effects of workpl ace exposure to toxic chem cals, and has
served on the editorial boards of nunerous scientific and
medi cal journal s.



Joiner's illness and its relationship to his occupational
exposures to toxic substances.... | utilized traditiona
nmedi cal assessnent techniques. | also relied upon ny
ext ensi ve experience with workers in the electrical trades and

nmy know edge of the toxicology of the materials with which M.

Joi ner wor ked. | considered the fundanental nechanisns of

t oxi col ogy and carcinogenesis as a manifestation of toxic

out cone, the biology of cancer including the biology of small

cell lung cancer, and the state of the art regarding the
testing and evaluation of toxic substances for carcinogenic
ri sk in humans.

Schecter also interviewed Joiner and reviewed his deposition
and affidavit testinony. He conducted a review of Joiner's nedi cal
records, a videotape of the working conditions involving Joiner's
repair of electrical transformers, the results of PCB testing done
on the transfornmers, the relevant scientific literature on the
toxic effects of the substances contained i n defendants' products,
and all deposed expert testinony. In arriving at his opinion
Schecter clainmed to have elimnated other potential causes of
Joiner's lung cancer to a reasonabl e degree of nedical certainty.

I n addi tion, each doctor utilized numerous scientific studies
and authorities. Although the district court apparently consi dered
only four epidemological studies and tw animal studies,
Teitel baumreferred to several additional studies which he utilized
in formng his views. Anong those not nentioned by the district
court were studies by researchers Gustavsson and Hogsted, findings
of the International Program on Chemcal Safety ("IPCS"') Wbrld
Health Organization Criterion, and "a whole series of
[ epi dem ol ogi cal studies] listedin[the Wrld Heal th O gani zati on]
docunent . "

Simlarly, in addition to the studies nentioned in the

district court's opinion, Schecter relied, in part, upon "recent



work such as that of Dr. George Lucier and colleagues at the
National Institute of Health," "I ARC studi es, International Agency
on Cancer at the Wrld Health Organization," studies by "Dr. James
Huff of the National Institute of Health," the Zober and Theiss
studi es fromGermany, and al so "Manz['] study on European workers."

b. Wre the Mthods and Procedures Underlying the Experts
Testinmony Reliabl e?

Li kew se, the record reflects that Teitel baum and Schecter
each utilized scientifically reliable nethods and procedures in
gathering and assimlating all of the relevant information in
formng their respective opinions. Tei tel baum stated that his
met hodol ogy "has been the basis of diagnosis for hundreds of
years." Schecter described his nethodol ogy as one "usually and
generally followed by physicians and scientists.” FEach asserted
the general acceptance of the procedures they enployed and
def endants do not chal |l enge these cl ai ns.

Furthernore, the extensive experience and specialized
expertise of each of these experts augnment the reliability of their
reasoni ng and net hodol ogy. Wile this factor is nost pertinent in
deci di ng the separate question of whether the experts are qualified
to testify, see Fed. R Evid. 702, it also has sone bearing on the
determ nation of the reliability of the underlying reasoning or
nmet hodol ogy. Hopkins v. Dow Corning Corp., 33 F.3d 1116, 1125 (9th
Cir.1994) (considering "expertise" to conclude that methodol ogy
under | yi ng expert opinions satisfied Daubert ); Downing, 753 F.2d
at 1239 (recognizing that "[t]he qualifications and professional
stature of expert witnesses ... may al so constitute circunstanti al

evidence of the reliability of the technique").



The assessment of reliability also involves review ng the
basis for an expert's opinion. As previously noted, when an expert
relies on specific research to forman opinion, the district court
nmust ascertain whether such research is reliable. To acconplish
this, the court exam nes whatever evidence is proffered supporting
or criticizing the research, keeping in mnd the purpose of the
inquiry, i.e., to exclude opinions based on nere specul ation.
Wil e this inquiry cannot be made w t hout sonme consi deration of the
quality of the research in question, the district court's focus is
a narrow one and does not enconpass deciding which expert's
concl usions are better reasoned or nore appealing. Nor should the
court nmake independent scientific judgnents on the basis of
i ndi vi dual studies. For exanple, the court "rejected" the two
ani mal studi es because (1) there were only two studies, (2) which
used nmassive doses of PCBs, (3) which represented a prelimnary
stage of research, and (4) which tested animals, not humans. None
of these reasons is sufficient to render an expert's opinion
legally unreliable. The question is whether the expert's use of
these studies to help fornulate an opinion is nethodol ogically
sound. The nunber of studies is irrelevant to this inquiry. As
the Suprene Court made clear in Daubert, the fact that there are a
[imted nunber of studies does not undermne the utility of those
studies in assisting an expert to forman opinion. See Daubert, --
- US at ----, 113 S.C. at 2797. Furthernore, it is inproper to
find research unreliable solely because it uses aninmal subjects.
See Paoli, 35 F.3d at 781 (finding that the district court abused

its discretionin excluding ani mal studies indicating probable Iink



bet ween PCBs and cancer).

Opinions of any kind are derived from individual pieces of
evi dence, each of which by itself m ght not be conclusive, but when
viewed in their entirety are the building blocks of a perfectly
reasonabl e conclusion, one reliable enough to be submitted to a
jury along with the tests and criticisnms cross-examnation and
contrary evidence would supply. As the Suprenme Court said in
Daubert, "[t]hese conventional devices, rather than whol esale
excl usi on under an unconprom sing "general acceptance" test, are
t he appropri ate saf eguards where the basis of scientific testinony
neets the standards of Rule 702." Daubert, --- U S at ----, 113
S.¢t. at 2798.

In this case, the Joiners' experts discussed the studies of
at least thirteen different researchers, and referred to several
reports of the World Health Organi zation that address the question
of whet her PCBs cause cancer. The Joiners' experts testified that
many of these studies were conducted and anal yzed to test specific
hypot heses about the relationship between PCBs and cancer, that
many have been published in reputable scientific journals, and that
they were generated and tested using the scientific nethod. In
ruling the Joiners' expert testinony inadmssible, however, it
appears that the district court first viewed each expert's opinions

as based only on the six studies discussed in her opinion® and then

'Wth one exception, the district court did not have before
it any of the studies it cited in its order granting defendants
summary judgnent. Instead, the court apparently relied on the
very brief criticisns of these studies defendants provided in
their sunmary judgnent notion. Joiner, 864 F.Supp. at 1325 n. 27
(noting that "[w]ith one exception, neither party has provided
the court with a copy of the studies cited in the briefs [and



accept ed defendants' criticisnms of the conclusions reached in those
studies, stating that "the studies sinply do not support the
experts' position that PCBs nore probably than not pronoted
Joiner's lung cancer."” Joiner, 864 F.Supp. at 1326. As Daubert
makes clear, the district court may not deci de whet her an expert's
opi nions are correct, but nerely whether the bases supporting the
conclusions are reliable. Daubert, --- US at ----, 113 S.C. at
2797 ("The focus, of course, mnmust be solely on principles and
nmet hodol ogy, not on the conclusions that they generate.").

Instead of viewing the bases of an expert's opinion as a
whol e to screen out nere speculation, the district court assessed
only a portion of the studies relied upon by each of the Joiners
experts, and then excluded the testinony because it drew different
conclusions from the research than did each of the experts.
Utimately, the court should satisfy itself as to the |egal
reliability of proffered expert testinony, l|leaving the jury to
deci de the correctness of conpeting expert opinions.
2. Application of Daubert to this Case—Rel evance

The second prong of Daubert requires the court to determ ne
whet her the "testinony "assist[s] the trier of fact to understand

the evidence or to determne a fact in issue,’ by exam ni ng
whet her the "reasoning or nethodol ogy [underlying the testinony]
can be applied to the facts in issue."” Daubert, --- US at ----,

113 S. Ct. at 2795-96. The district court found that the experts

that] the court, for the nost part has had to rely on the
excerpts fromthe studies that the parties have provided in their
briefs"). It further appears that the court did not consider
Teitel baum s testinmony as to why the studies supported his

opi nion that PCBs cause cancer.



opinions did not "fit" the facts in the case because "the opinions
[linking PCBs to cancer] are inextricably bound up with the
experts' assunption that Joi ner was exposed to furans and di oxins, "
Joi ner, 864 F.Supp. at 1320, an assunption the court deened
unf ounded. CQur reviewof the record indicates, however, that there
appears to a genui ne factual dispute as to whether PCB s al one can
cause cancer, and that this issue was inappropriate for summary
judgment. Although the terns "PCBs," "dioxins," and "furans" often
appeared together in each expert's proffered testinony, and at
times the Joiners' experts asserted that it can be assuned furans
and or dioxins were present in the Cty's PCB contan nated
transfornmer fluid, it does not necessarily follow that each
expert's opinion that PCBs caused Joiner's cancer was contingent
upon his exposure to furans or dioxins. During his deposition

Teitel baumtestified that:

[t]here's sufficient information on PCBs. | brought the I PCS
Wirl d Health Organi zation criterion because it's just hot off
the press, and the summary ... indicates that as of 1987, | ARC

had concluded that the evidence for carcinogenicity in

| aboratory animals is sufficient. This is the | atest piece of

information, and there is no reason to doubt that, and they

al so concl uded that PCBs are probably carci nogenic for humans.

Schecter simlarly testified that "PCBs al one al so cause cancer" in

explaining that PCBs can initiate, as well as pronote, cancer.

Thus, in ternms of Joiner's claimthat PCBs al one can cause cancer,

it beconmes immaterial whether there were furans and dioxins in the
fluid.

Simlarly, with reference to the theory that Joiner was

i ndeed exposed to furans and dioxins, it appears that a genuine

di spute |i kewi se exists over whether furans and di oxi ns coul d have



been present in the dielectric fluid. For exanple, both of the
Joi ners' experts testified that furans can be generated when PCBs
are exposed to fires and |ightning, and that furans and di oxins are
often found together with PCBs. Schecter stated that "[i]t is well
docunented that the heating of or burning of PCBs will create both
the [furans] and deadly dioxins." Teitelbaumtestified that furans
woul d inevitably result given the fact that the City's transforners
had suffered fires and lightning strikes on several occasions.
Teitel baumtestified during his deposition that "one sinply has to
| ook at the chem stry of the situation and what's known about PCBs
manufactured in this period and assune that there was sone furan
present, that there may have been sone di oxi n present, dependi ng on
the particular fire and circunstances.” |1d. at 1321.

Def endants sought to neutralize the inpact of the Joiners
evi dence by establishing that neither furans nor di oxi ns woul d have
been produced unless the transformer fluid exceeded a certain
tenperature. Defendants' expert, Dr. John F. Brown, Jr., testified
that the exposure of PCBs to tenperatures of 300 degrees centigrade
for several days could generate furans, but that it was unlikely
the Gty would have allowed the tenperature ever to reach 300
degrees during a bake-out because of potential damge to the
transforner core. Brown did not coment, however, on the
tenperatures that my have been reached during an accidental
transforner fire which, because it is not planned by the Gty, does
not involve intentional damage to the transfornmer core. Nor did
t he def endants provide evidence of what the tenperatures in these

fires m ght have been, or establish that the tenperatures, in fact,



never exceeded 300 degrees. The defendants never succeeded in
rebutting the conclusions of the Joiners' experts by either
establishing a threshold tenperature for the conversion of furans
or dioxins in a PCB solution, or presenting any direct evidence of
t he actual tenperatures attained during either the bake out process
or accidental fires. In contrast, Teitel baum when asked if he was
able to "determ ne the tenperature created fromthe stadiumlights
that were used to bake the transfornmer coils,” replied, "[Joiner]
says it was hot enough for it to snoke, and oil snokes at around
700 degrees, 800 degrees [centigrade]." In addition, while
def endants' expert, Dr. Thomas O Rouse, testified that it would be
"quite unlikely" for alightening strike to cause the production of
furans fromPCBs, 1d. at 1317 n. 12, Teitelbaumtestified in his
affidavit that "M . Joiner was directly involved in the sal vage of
PCB cont ai ni ng transformers which had been involved in a |lightning
strike, [and that] a Ilightning strike and overheating of a
transfornmer in the presence of oxygen in the dielectric fluid,
i nevi tably produces [furans]."

For all of the foregoing reasons, the testinony of plaintiff's
experts was erroneously excluded and sumrary judgnent shoul d not
have been granted. Accordingly, we reverse the summary judgnent
and remand for proceedings consistent herewth. REVERSED and
REMANDED.

BIRCH G rcuit Judge, specially concurring:

| concur in this opinion because it properly enphasizes the
role of the district court as "gatekeeper.”" The role of the trial

judge, properly follow ng the Daubert mandate, is to ensure that



t he concl usi ons reached by the scientific experts have sone m ni nal
| evel of reliability and probative value. This determnation is
acconplished by establishing that the predicate principles and
nmet hodol ogy relied upon by the experts are valid and that they can
be applied to the facts at issue. The sufficiency of the evidence
and the weight of the evidence, however, are beyond the scope of
t he Daubert analysis. Wether the conclusions advanced fromthe
stated premises in fact follow and the persuasiveness of those
conclusions in the ultimte resolution of conpeting opinions, are
guestions appropriately left to the finder of fact. The tria
court, nevertheless, retains its responsibility of properly
instructing the jury on burden of proof and ultimately entering
judgment in appropriate circunstances—all after the evidence has
been tested through cross-exam nation and rebuttal evidence has
been i ntroduced.

In discharging the Daubert mandate, the trial court can
enhance the record for appellate review by appointing an expert,
under Fed.R Evid. 706, to assist the court in evaluating proffered
scientific evidence. Augnentation of the record with the testinony
of a conpetent, independent and philosophically neutral Rule 706
expert focused upon evaluating the reliability of the proffered
expert evidence wll Ilikely pronote a nore conprehensive and
adequate ruling by the trial court. As conplex scientific and
t echni cal evi dence becones nore comonpl ace, in this ever-advancing
conputer age, the need for the trial court generalist to seek
expertise in discharging Daubert responsibilities becones

i ncreasing evident and conpel |ling.



SM TH, Senior Circuit Judge, dissenting:

| respectfully di ssent because the majority i nproperly applies
Daubert v. Merrell Dow Pharmaceuticals, --- US ----, 113 S. O
2786, 125 L.Ed.2d 469 (1993), and does not adequately clarify the
roles of the expert, the trial court and the appellate court. The
following analysis is based on a few basic ideas. As a
"gat ekeeper,” the trial court nust sift through expert testinony to
deci de not only whet her an expert may testify, but what portion of
the expert's testinony is adm ssible. A single expert may offer
several opinions to reach his ultimte conclusion, and each opi nion
nmust be adm ssi bl e under Daubert. Further, an expert's testinony
does not "assist" the trier of fact if the expert does not explain
the steps he took to reach his conclusion. W should not require
the trier of fact to accept blindly the expert's word to fill the
anal ytical gap between proffered "scientific know edge” and the
expert's conclusions. Therefore, the trial court "gatekeeper" has
broad discretion to decide whether a leap of faith across the
anal ytical gap is so great that, without further credi bl e grounds,
the testinony is inadm ssible.

| . Standard of Review

The majority states that, although we reviewthe trial court's
adm ssibility rulings for abuse of discretion, "we apply a
particularly stringent standard of review to the trial judge's
excl usi on of expert testinony” and "our reviewis plenary"” over the
trial court's interpretation of evidence rules. Because
under st andi ng the scope of appellate review hel ps define the role

of the trial court, | believe we should follow other circuits and



present a nore precise explanation of the standard of review. See,
e.g., Cook v. American Steanship Co., 53 F.3d 733, 738 (6th
Cir.1995) (Three standards in reviewing admssibility of expert
opi ni on: (1) trial court's factfinding is reviewed for clear
error; (2) trial court's ruling whether opinion is scientific
knowl edge is question of law requiring plenary review, and (3)
trial court's ruling whether opinion assists the trier of fact is
revi ewed for abuse of discretion); Bradley v. Brown, 42 F.3d 434,
436-37 (7th Cir.1995) (Plenary review of whether trial court
appl i ed Daubert framework, but trial court’'s findings not disturbed
unl ess manifestly erroneous.).

In applying a "particularly stringent" review, we do not
change the threshold of review, but conduct a searching review of
the record (i.e., take a "hard | ook") while maintaining the proper
standard of review. See, Inre Paoli RR Yard PCB Litigation, 35
F.3d 717, 749-50 (3d Gr.1994) (give a " "hard look' (nore
stringent review)" to decide whether the trial court abused its
di scretion), cert. denied, --- US ----, 115 S C. 1253, 131
L. Ed. 2d 134 (1995). This court already suggested such a "hard
| ook™ where it remanded a case in light of Daubert and instructed
the trial court to make specific factfindings to facilitate
appel l ate revi ew. United States v. Lee, 25 F.3d 997, 998 (11th
Cir.1994). Under this "hard look," | offer for clear guidance
reviewtermnology that is firmy established in the jurisprudence
of this and other circuits. Whet her the trial court properly
applied Rule 702 by follow ng the framework set forth in Daubert is

a question of law over which this court exercises conplete and



i ndependent review. See, Peterson v. Atlanta Housing Authority,

998 F. 2d 904, 912 (11th Cr.1993) ("The district court's concl usion
of law is subject to conplete and independent review by this
court.") (quoting, Inre Sure-Snap Corp., 983 F.2d 1015, 1017 (11th
Gir.1993)); Bradl ey, 42 F.3d at 436-37. | suggest the term
"conpl ete and i ndependent” as bei ng nore preci se and accurate than
t he ubi qui tous "de novo" where the reviewis in fact the first one
ever conducted. "De novo" carries a connotation of repetition, as
ina "trial de novo" after a matter has previously been tried. To
suggest that an appellate court is conducting a "new' revi ew of the
trial court's conclusions of lawis | ess than accurate when in fact

t hose concl usi ons have never before been revi ewed. The trial

court's prelimnary factfinding during a Rule 104(a) hearing to
determ ne the adm ssibility of expert opinionis reviewed for clear
error. See, Elston v. Talladega County Bd. of Ed., 997 F.2d 1394,

1405 (11th G r.1993) ("W review the district court's findings of

fact for clear error. Afinding is clearly erroneous when al t hough
there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a
m st ake has been commtted.") (quoting Anderson v. Bessener City,

470 U. S. 564, 573, 105 S.C. 1504, 1511, 84 L.Ed.2d 518 (1985))

(internal quotations omtted); Cook, 53 F.3d at 738. 1n applying
the Daubert framework, the trial court's ruling on whether the
expert opinionis (1) reliable (i.e., scientific know edge grounded

in the nethods and procedures of science) and (2) relevant (i.e.,



"fits" the facts of the case) is reviewed for abuse of discretion.?
See, Hi biscus Associates Ltd. v. Board of Trustees, 50 F.3d 908,
917 (11th Cr.1995) ("A judge has broad discretion to exclude

expert testinmony, and his action wll be upheld unless it is

Those circuits addressi ng Daubert have shown similar
deference to the trial court's admssibility determ nations.
See, e.g., Pedraza v. Jones, 71 F.3d 194, 197 (5th Cir.1995)
(trial court's ruling drug addict's expert testinony inadm ssible
is reviewed for abuse of discretion); Ger v. Educationa
Service Unit No. 16, 66 F.3d 940, 942 (8th G r.1995) (tria
court's ruling psychol ogi st testinony inadm ssible reviewed for
"cl ear abuse of discretion"); Deiner v. G ncinnati Sub-Zero
Products, Inc., 58 F.3d 341, 344 (7th Gr.1995) ("[We apply a

deferential standard of review ... A decision to allow expert
testinmony is within the broad discretion of the trial judge and
is to be sustained ... unless manifestly erroneous.") (internal

guotations omtted); Cook v. American Steanship Co., 53 F.3d
733, 738 (6th Cr.1995) ("[Whether the proffered expert opinion
"W ll assist the trier of fact to understand the evidence or to
determne a fact in issue,' is a relevancy determ nation and
therefore one we review for abuse of discretion.”); United
States v. Dorsey, 45 F.3d 809, 814 (4th Cr.1995) ("[E]ven under
t he Daubert analysis, a trial judge has a great deal of

di scretion in deciding whether to admt or exclude expert
testinmony.") (citing United States v. Bynum 3 F.3d 769, 773
(4th Cr.1993) ("The [Daubert ] Court enphasized that it was
prescribing a "flexible' rule, one conmtted, as are nost
guestions of admissibility of evidence, to the discretion of the
district courts."), cert. denied, --- US ----, 114 S.C. 1105,
127 L.Ed.2d 416 (1994)), cert. denied, --- US ----, 115 S . C
2631, 132 L.Ed.2d 871 (1995); Anerican & Foreign |Insurance Co.
v. Ceneral Electric Co., 45 F.3d 135, 137 (6th G r.1995) ("A
trial court has broad discretion in the matter of the adm ssion
or exclusion of expert evidence, and ... is to be sustained

unl ess manifestly erroneous.”) (internal quotations omtted);
Bradley v. Brown, 42 F.3d 434, 436-37 (7th Cr.1995) ("W first
undertake a de novo review of whether the district court foll owed
the framework set forth in Daubert [, and if so,] we will not

di sturb the district court's findings unless they are manifestly
erroneous.”"); Inre Paoli, 35 F.3d 717, 749-50 (3d G r.1994) (a
"hard | ook" at trial court's exercising its discretion); United
States v. Rincon, 28 F.3d 921, 923 (9th G r.1994) (adm ssibility
of expert opinion on eyewtness identification reviewed for abuse
of discretion), cert. denied, --- US ----, 115 S.C. 605, 130
L. Ed. 2d 516 (1994); and United States v. Mildrow, 19 F.3d 1332,
1337 (10th Gir.1994) ("W review a trial court's adm ssion of

evi dence under an abuse of discretion standard."), cert. deni ed,
--- US ----, 115 S.C. 175, 130 L.Ed.2d 110 (1994).



mani festly erroneous.").
1. Adm ssibility of Expert Testinony

After presenting a thorough review of the Daubert standard,
the majority errs by first applying the reliability prong of
Daubert to the experts' opinions as a whole, and then applying the
rel evancy prong. This approach treats all the experts as offering
only one opinion leading to the wultimte conclusion that
transfornmer dielectric fluids pronoted M. Joiner's small cell |ung
cancer. However, each expert is actually offering several opinions
leading to that ultimte conclusion. For exanple, the experts
offer opinions that (1) furans and dioxins were present and (2)
furans and dioxins pronoted M. Joiner's cancer. Each of these
assertions is a separate opinion which nust neet the Dauber t
standard, regardless of whether the assertions are given by the
same or different experts. As the Paoli court stated,

[ T] he requirenent of reliability, or "good grounds,” extends

to each step in an expert's analysis all the way through the

step that connects the work of the expert to the particul ar
case ... [Alny step that renders the anal ysis unreliabl e under
the Daubert factors renders the expert's testinony

i nadm ssi bl e.

Paoli, 35 F.3d at 743, 745 (enphasis omtted).

The majority adnoni shes the trial court for not "view ng the
bases of an expert's opinion as a whole." However, sifting through
the expert's testinony is a cruci al "gatekeepi ng"” function that not
only requires the trial court to decide which experts may testify,
but also requires the trial court to decide what the experts may
testify about (i.e., the trial court nust separate the wheat from

the chaff). Litigants may not offer all of an expert's testinony

so long as they can search and find sone portion that is



adm ssible. Simlarly, an expert may not bonbard the court with
i nnuner abl e studi es and then, with blue snoke and slight of hand,
| eap to the conclusion. Instead, the expert nust explain how the
opi nion drawn from each study is acceptable under Daubert (i.e.,
how t he study i s nethodol ogically grounded and "fits" the facts of
the case), else the expert cannot testify about that particular
st udy.

A. Exposure to PCBs, Furans and Di oxins

Al t hough finding there is a genuine di spute whether M. Joi ner
was exposed to PCBs, the trial court found insufficient evidence
that M. Joiner was exposed to furans or dioxins. The trial court
di sm ssed M. Joiner's assertion that furans were created fromPCBs
infire conditions because, although there was evi dence of fire and
other "hot" conditions, M. Joiner failed to show that conditions
reached the requisite tenperatures in this case (i.e., "fit").
Joiner v. General Electric Co., 864 F.Supp. 1310, 1317-18
(N. D. Ga. 1994).

The majority concludes the trial court commtted reversible
error by overlooking a mnor passage from Dr. Teitel baums
affidavit that provides specific evidence of "fit": (1) the
transforner's were snoking which requires tenperatures of 700 to
800 degrees centigrade and (2) sone transformers were struck by
i ghtning which inevitably produces furans. The majority further
suggests the trial court's ruling was erroneous because the
def endants presented no evidence that the fires did not reach the
requi site tenperature. However, | disagree and I am not prepared

to reverse the trial court on this issue because it is M. Joiner



who has the burden of proving admssibility. Daubert at ----, 113
S.CG. at 2796 n. 10 (citing Bourjaily v. United States, 483 U. S.
171, 175-76, 107 S.Ct. 2775, 2778-79, 97 L.Ed.2d 144 (1987)); see
al so, Deiner, 58 F.3d at 345 (The expert "had the responsibility to
apply his analysis to the facts of this case."); Anmerican &
Foreign Insurance Co., 45 F.3d at 139 ("[T]he burden is on the
[party seeking to admit expert testinony] to persuade this court
that the testing was reliable and supported by raw data."). In
making its ruling, the trial court sifted through such overwhel m ng
evidence that it inevitably overlooked the passage from Dr.
Teitel baum s affidavit. More inportantly, M. Joiner hinself
failed to disclose this passage notw thstanding his burden of
proving admi ssibility or his knowng the case hinged on such
evidence. M. Joiner failed tocite this or any simlar passage on
appeal. Indeed, this passage woul d have been forever |lost had it
not been for the diligent, searching eye of the magjority. | amnot
prepared to place such a burden on either the trial or appellate
courts. Simlarly, | am not prepared to encourage litigants to
i nundate the courts with raw data and force the courts to process
the data to determ ne why certain evidence is adm ssible. The
litigants and their experts should know their evidence better than
anyone—they should be their own advocates for its adm ssion.

| would also affirmthe trial court on the issue of exposure
to dioxins. The trial court properly discarded treatise excerpts
as inadm ssible hearsay because they were not offered through
expert testinmony. The trial court did not abuse its discretion in

di scarding testinony that dioxins can be forned from Pyranol



because there was no evidence that Pyranol was or may have been
present in this case (i.e., "fit"). Nor did the trial court abuse
its discretion in excluding testinony that burning PCBs produces
di oxins where the testinony did not reference any supporting
studies (i.e., grounded in science). Finally, the trial court did
not abuse its discretion in finding that expert testinony
concerning a specific incident "has little probative value given
the evidentiary deficits in this case.” Joiner at 1319.

B. Causati on—Pronotion of Cancer

The trial court gave two alternative grounds for granting
summary judgnent on the issue of causation (i.e., whether M.
Joiner's exposure to dielectric fluid pronoted his cancer): (1)
the experts' testinmony did not "fit" because they assunmed M.
Joi ner was exposed to furans and dioxins and (2) the experts did
not show how the studies they relied on "fit" this case. Regarding
the former ground, | amnot prepared to reverse the trial court due
to M. Joiner's failing to disclose the critical passage regarding
the tenperature of the transforners which would have provided the
"fit" required to admt evidence about furan and di oxi n exposure.
Moreover, | would affirm the trial court on the latter ground
because it did not abuse its discretion in finding the experts
failed to show how the proffered studies "fit" this case.

1. Mce Studies.—Fhe trial court found the experts' reliance
on mce studies was questionable because (1) there were only two
studies; (2) the studies used nassive doses; and (3) the studies
yielded only prelimnary results. Joiner at 1323. The trial court

excl uded the studies because M. Joiner did not respond to these



concerns, but nerely "proceed[ed] as if the only issue is whether
ani mal studies can ever be [proper]." Joiner at 1324 (enphasis
added) . The majority opinion apparently adopts M. Joiner's
argunent, stating that "it is inproper to find research unreliable
sol el y because it uses ani mal subjects.” However, this ignores the
trial court's concern that the experts have not denonstrated how
these mce studies "fit" this particul ar case.
In discussing "fit," the Suprenme Court stated,
The study of the phases of the noon ... may provide valid
scientific "know edge" about whether a certain night was dark,
and if darkness is a fact in issue, the know edge wi |l assi st
the trier of fact. However ( absent creditable grounds
supporting such a link ), evidence that the noon was full on
a certain night wll not assist the trier of fact in
det er mi ni ng whet her an i ndi vi dual was unusually i kely to have
behaved irrationally on that night.
Daubert at ----, 113 S.Ct. at 2796 (enphasis added). |n explaining
the concept of "fit," the Paoli court stated,
[ Expert] testinmony will be excluded if it is not scientific
knowl edge for the purposes of this case.... [l]n order for
animal studies to be adnissible to prove causation in humans,
there nust be good grounds to extrapolate from animals to
humans, just as the met hodol ogy of the studi es nust constitute
good grounds to reach conclusions about the aninals
t hensel ves.
Paoli, 35 F.3d at 743 (enphasis in original).
The trial court's ruling was not that aninmal studies are
i nadm ssi ble per se, but that M. Joiner's general response that
experts generally rely on animal studies fails to show the
reliability and "fit" of these particular aninmal studies. Joiner
at 1324 n. 25. The trial court's concern is that the proffered
studies (1) were on mce, not humans; (2) were of substantially
hi gher doses of PCBs than M. Joiner's exposure; (3) resulted in

a different form of cancer than M. Joiner's; (4) yielded only



prelimnary results and (5) were not acconpani ed by ot her studies
(there were only two studies). Because M. Joiner failed to
address the latter two concerns, the trial court found the studies
were unreliable. Regardi ng the other concerns about "fit", the
trial court found that M. Joiner did not present "creditable
grounds for supporting” the |link between these m ce studies and M.
Joi ner's cancer.?

It is incunbent on the proponent of scientific evidence to
fill the analytical gap between a proffered study and the
particular facts of the case (i.e., "fit"). Daubert at ---- n. 10,
113 S.C. at 2796 n. 10 (citing Bourjaily v. United States, 483
UusS. 171, 175-76, 107 S.C. 2775, 2778-79, 97 L.Ed.2d 144 (1987));
see also, Deimer, 58 F.3d at 345 (The expert "had the
responsibility to apply his analysis to the facts of this case.");
Anmerican & Foreign Insurance Co., 45 F. 3d at 139 ("[T] he burden is
on the [party seeking to admt expert testinony] to persuade this
court that the testing was reliable and supported by raw data.").
The trial court exercises its discretion to determ ne whether such
a showi ng has been made, weighing several factors including the
"“liberal thrust" toward adm tting expert evidence, the adversari al
systenis ability to scrutinize admtted evidence, and the powerful

i nfl uence of expert opinion.® Daubert at ----, ----, 113 S. (. at

’Had this law suit involved mice exposed to high doses of
PCBs who devel oped sone type of lung cancer, the "fit" would have
been self-evident. However, the relationship between the studies
and the facts of this case is nuch nore tenuous.

®'n this regard, the Daubert Court stated,

Vi gorous cross-exam nation, presentation of contrary
evi dence, and careful instruction on the burden of



2794, 2798. Were no other scientific evidence is offered to fil

the analytical gap, the trier of fact is required to take the
expert sinply on his word, placing blind faith in his expertise.
However, if the trial court finds the expert testinony requires too
great a leap of faith across the analytical gap, it may properly
request good grounds to bridge the gap before admtting the
testinmony. See, Turpin v. Merrell Dow Pharnmaceuticals, Inc., 959
F.2d 1349, 1360-61 (6th Cr.1992) (Regardi ng ani mal studies used to
show t he cause of birth defects, the court found "[t] he anal yti cal
gap between the evidence presented and the inferences to be drawn
on the ultimate issue ... is too wde. Under such circunstances,
a jury should not be asked to speculate on the issue of
causation."), cert. denied, 506 U S. 826, 113 S.C. 84, 121 L.Ed.2d
47 (1992). This is not too onerous a request because the expert
shoul d certainly have reasons for drawi ng his conclusions fromthe
study, else his testinony is inadm ssible as the "subjective belief
or unsupported specul ation" that Daubert requires the trial court

"gat ekeeper" to screen out.* Daubert at ----, 113 S.Ct. at 2795.

proof are the traditional and appropriate neans of
attacki ng shaky but adm ssible evidence.... Expert

evi dence can be both powerful and quite m sl eadi ng
because of the difficulty in evaluating it. Because of
this risk, the judge in weighing possible prejudice
agai nst probative force under Rule 403 ... exercises
nore control over experts than over |lay w tnesses.

Daubert at ----, 113 S. C. at 2798.

‘Common | aw precl uded an expert fromtestifying at all about
an ultimate fact in issue, relegating his role to guiding the
trier of fact up to the ultinmate fact w thout taking the final
step. Although an expert may now testify to an ultimte fact,
this perm ssiveness certainly does not permt an expert to
testify solely to an ultimate fact wthout guiding the trier of
fact to that conclusion. For exanple, an expert could not give a



Therefore, the trial court did not abuse its discretion in ruling
t he m ce studi es testinony i nadm ssi bl e where M. Joi ner conpl etely
failed to respond to the trial court's concerns.

2. Epidem ol ogi cal Studies.—Fhe trial court disregarded the
experts' reliance on epidem ol ogi cal studi es because "in every case

the studi es are either equivocal or not hel pful™ and "sinply do
not support the experts' position that PCBs nore probably than not
pronoted Joiner's lung cancer." Joiner at 1324, 1326 (enphasis in
original). The majority reverses the trial court on this issue,
alleging the trial court inproperly decided whether the experts
conclusions were correct instead of limting its analysis to
whet her the studies were reliable. | respectfully disagree; the
trial court's concern is with "fit,"” not whether the experts are
correct.

The Paoli court recognized that the distinction between
focusing on an expert's nethodol ogy i nstead of his conclusion "has
only limted practical inport." Paoli at 746. The court
expl ai ned,

When a judge disagrees with the conclusions of an expert, it

wi Il generally be because he or she thinks there is a m stake

at sone step in the investigative or reasoni ng process of that

expert.... [A] challenge to "fit" is very close to a

challenge to the expert's ultimate conclusion about the

particular case, and yet it is part of the judge's
adm ssibility cal cul us under Daubert.

one sentence testinony, "M. Joiner's lung cancer was pronoted by
his exposure to dielectric fluid, you can take ny word for it."
Nor woul d he save his testinony by adding, "I've heard of studies
t hat show saccharine causes cancer in |aboratory animals.” In
order to "assist" the trier of fact, the expert nust further
explain his reasoning by testifying about what studies he relies
on to formhis opinion, howreliable are the studies, and how the
studies relate to this particul ar case.



Paoli at 746. By directing attention away fromthe trial court's
choice of term nology and toward its actual analysis, | conclude
that the trial court did not abuse its discretion in ruling each
study i nadm ssi bl e.

The trial court found the Bertazzi capacitor manufacturers
study inadm ssible because its results showed "no grounds" for
I i nki ng exposure to lung cancer, and the specific excerpts relied
on by the experts nmerely showthe "plausibility,"” not probability,
t hat exposure could cause cancer. Joiner at 1324 n. 26. These
concerns al one are not dispositive because an expert may anal yze a
study and draw different conclusions than the study. However, an
expert should have reasons for differing with the study or for
finding that the study supports his conclusion notwthstanding
| anguage in the study to the contrary. Because M. Joiner failed
to respond and provi de supporting grounds, the trial court did not
abuse its discretion in ruling this evidence inadm ssible.

The trial court ruled the Zack & Misch Mnsanto study
i nadm ssabl e where the study itself stated that the results were
not "statistically significant." Joiner at 1325. The trial court
rul ed the Norwegi an cabl e manuf acturers study i nadm ssi bl e because
it "never nentions PCBs," involves mneral oil exposure, and the
study itself concludes that "[f]Jurther follow up ... studies
are needed before any firm conclusions may be drawn." Joi ner at
1325. The trial court also ruled the Yusho accidental toxic
exposure study inadm ssible because the study was a "prelimnary
report," the study involves persons exposed to furans and di oxi ns,

and M. Joiner's own expert testified that the study "is not very



convincing as the Japanese lifestyle is different ... [it 5]
suggestive but not convincing." Joiner at 1326 (quoting Deposition
of Dr. Teitelbaum). As with the Bertazzi study, the trial court
did not abuse its discretion where M. Joiner failed to respond to
the trial court's concerns and provide further grounds for relying
on these studies.
I11. Conclusion

The trial court properly applied Daubert and did not abuse its
discretion in ruling certain expert testinony i nadm ssi ble. Based
on these rulings, there is insufficient evidence on the issue of
causation. Therefore, | would affirmthe trial court's granting
summary judgnent in favor of defendants. Mor eover, | caution
against using the mpjority's approach that applies each Daubert
prong to the testinony as a whole. | would approve the trial
court's step-by-step approach which properly anticipates a single
expert as offering nore than one opinion to support his ultimte

concl usi on.



