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Appeal from the United States District Court for the Southern
District of Georgia. (No. 6:94-00007-CR-01), B. Avant Edenfield,
Chi ef Judge.
Bef ore KRAVI TCH, EDMONDSON and BARKETT, Circuit Judges.

PER CURI AM

Brant appeals from a 188-nonth sentence inposed for

manuf acturing marijuana. Invoking the Fifth Amendnment and the
Ei ght h Arendnent, he chall enges the sentence. Because the career
of fender provisions of the Sentencing Cuidelines, which led to
Brant's sentence, violate neither the Fifth nor the Ei ghth
Amendnents, we affirm

Brant pled guilty to one count of manufacturing marijuana in
violation of 21 U S.C. 8 841(a)(1l). He conceded that he could be
hel d accountable for 100 plants. Hs crimnal record included
earlier state court convictions for (i) growing marijuana wWth
intent to distribute; (1i) selling marijuana; (ri1) arned
robbery; and (iv) escape. The probation office applied the career
of fender provisions set forth at US. S.G 8 4B1.1 to determne his
guideline range. Application of section 4B1.1 increased Brant's
total offense level from23 to 31 and his Crimnal Hi story Category

fromlIV to VI. The low end of his guideline range under section



4B1.1 increased from70 to 188 nont hs.

Brant says that the application of the career offender
provi sions violated the Ei ghth Armendnment prohibition against the
i mposition of cruel and unusual punishnent. He argues that the
sentence is (i) disproportionate to the offense; and (i)
excessi ve when conpared to the sentences i nposed for other federal
crinmes and for drug trafficking crimes under state | aw.

In non-capital cases, the Ei ghth Amendnent enconpasses, at
nost, only a narrow proportionality principle. Harnmelin v.
M chigan, 501 U S. 957, 111 S. C. 2680, 115 L.Ed.2d 836 (1991)
(uphol ding mandatory non-parolable |ife sentence inposed upon
accused convicted of possessing nore than 650 granms of cocaine).
Before Harnelin, we considered three elenments in analyzing
proportionality argunents: (1) the gravity of the offense and the
har shness of the sentence; (2) the sentences inposed on other
crimnals in the sane jurisdiction; and (3) the sentences inposed
for commssion of the sanme crine in other jurisdictions.
McCul | ough v. Singletary, 967 F.2d 530, 535 (11th G r.1992) (citing
Solem v. Helm 463 U S 277, 103 S. . 3001, 77 L.Ed.2d 637

(1983)), cert. denied, --- US ----, 113 S.Ct. 1423, 122 L.Ed. 2d
792 (1993). But, this Court, construing Harnmelin, recently
nodi fied the three factor Solem test. I d. The new test directs

the reviewi ng court to consider the remaining Sol emfactors only if
the court has first made a threshold determnation that the
sentence inposed is grossly disproportionate to the offense. 1d.
(approving reasoning of MG uder v. Puckett, 954 F.2d 313 (5th
Cr.), cert. denied, --- US ----, 113 S.C. 146, 121 L.Ed.2d 98



(1992)).

The Suprene Court has squarely rejected an Ei ghth Amendnent
challenge to a 40-year sentence inposed under Virginia |law for
possessi on of nine ounces narijuana. Hutto v. Davis, 454 U S. 370,
371-375, 102 S. . 703-704-06, 70 L.Ed.2d 556 (1982). Mor e
recently, under the newy nodified Solemtest, we have rejected an
Ei ghth Amendnent challenge to the mandatory |ife sentence
provisions of 21 U . S.C. 8 841(b)(1). See United States v. WIIlis,
956 F.2d 248, 251 (11th G r.1992) (cocaine offense); see al so
United States v. Diaz, 26 F.3d 1533, 1545 (11th G r.1994) (cocai ne
of fense), cert. denied, --- US ----, 115 S.C. 952, 130 L. Ed. 2d
895 (1995). In the light of these precedents, the 15.66 year
sentence inposed in this case is not sufficiently disproportionate
to the offense to trigger application of the remai nder of the Sol em
anal ysis. The Ei ghth Amendnent has not been viol at ed.

Brant al so argues that the career offender provisions violate
the Due Process and Equal Protection Causes of the Fifth
Amendnent . He contends that the provisions are irrational and
arbitrary because a defendant with a nore extensive crimnal record
could have a lower Crim nal History Category, while a "nega-farmer"
convicted of grow ng 10,000 marijuana plants would have the same
of fense | evel.

Al t hough this Court has not specifically addressed U . S.S. G 8§
4B1.1, we have held that a simlar provision, section 4B1.4 (arned
career crimnal) viol ates neither due process nor equal protection.
See United States v. Johns, 984 F.2d 1162, 1164 (11th G r.1993).

"The career offender schene of using a defendant's crimnal record



in considering both his offense level and his crimnal history
under the Sentencing Guidelines bears a rational relationshipto a
| egiti mate governnental purpose—to prevent repeat offenders from
continuing to victimze society.' " Johns, 984 F.2d at 1164
(quoting United States v. John, 936 F.2d 764, 766 n. 2 (3rd
Cr.1991). Brant's due process and equal protection clains are
unper suasi ve.

AFFI RVED.



