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Before KRAVITCH and BIRCH, Grcuit Judges, and GOODW N, Senior
Circuit Judge.

BIRCH, GCircuit Judge:

Thi s appeal presents the question of whether an enployer's
failure to rehire or to transfer an enployee whose position is
elimnated as part of a reduction in force can give rise to an
inference of age and race discrimnation. The district court
granted summary judgnment in favor of the enployer on all clains.
For the reasons that follow, we determ ne that material questions
of fact remain for resolution with respect to the fornmer enpl oyee's
age and race discrimnation claims. W AFFIRMin part, REVERSE in
part, and REMAND for further proceedings consistent with this
opi ni on.

| . BACKGROUND

Plaintiff-appellant, Ann C. Janeson, a white femal e over the

age of fifty, was enployed by Arrow at several of its plant

| ocations in CGeorgia from May 19, 1969, until her term nation on
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January 31, 1991. In July of 1987, Janmeson was assigned to the
"Qui ck Response Project,” a team task force designed to inprove
efficiency in various conpany facilities. Bi dermann | ndustries
Corporation ("Bidermann") purchased Arrow in 1990. Shortly
thereafter, at Bidermann's direction, Arrow began to inplenent a
significant reductionin force. As part of this overall downsizing
effort, the "Quick Response Project” was elimnated, and Janeson
was di schar ged. Arrow subsequently hired Marian Kelley, a
twenty-three-year-old bl ack wonan, as human resources trai nee, an
entry |l evel position for which Jameson was fully qualified. At the
time of her term nation, Jameson was fifty-one years ol d.
Proceeding pro se, Janeson filed a tinely conplaint with the
Equal Enpl oynent Opportunity Conm ssion ("EEOC"). I n anmended
conplaints, Janeson alleged that her termnation coupled wth
Arrow s failure to transfer or rehire her, and its decisionto hire
Kel | ey, constituted age and race discrimnation in violation of the
Age Discrimnation in Enploynent Act, 29 US C § 621 et seq.
("ADEA"), Title VIl of the Cvil Rights Act of 1964, 42 U S.C. §
2000e et seq., and 42 U. S.C. § 1981. Janeson | ater sought to amend
her second anended conplaint, filed by retained counsel, to add a
claimstating that Arrow refused either to consider or to rehire
Jameson for positions avail able after her discharge in retaliation
for the filing of a conplaint with the EECC. The district court
concl uded that Janmeson had failed to establish a prima facie case
of age discrimnation because she had not presented evidence by
which a factfinder could infer that Arrow s failure to transfer or

rehire her was notivated by discrimnatory ani nus based upon her



age. The court further resolved that, although Janeson had net her
burden in setting forth a prim facie case of race discrimnation,
she had not succeeded in showing that Arrow s proffer of a
legitimate reason for the failure to rehire her was pretextual.
Finally, the court denied Janeson's notion to anend her conpl ai nt,
and found that counsel's ten-nonth delay in supplenmenting the
conplaint with a new cause of action was unreasonable and
prejudicial to the Arrow.
1. DI SCUSSI ON

We review de novo the district court's order granting sunmmary
j udgnent . See Earley v. Chanpion Intern. Corp., 907 F.2d 1077,
1080 (11th G r.1990). Summary judgnent is appropriate where there
is no genuine issue of material fact. Fed.R Cv.P. 56(c). \Were
t he record taken as a whol e could not |ead a rational trier of fact
to find for the nonnoving party, there is no genuine issue for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.
574, 587, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986) (citation
omtted). On a notion for sunmary judgnent, we nust review the
record, and all its inferences, in the Iight nost favorable to the
nonnmovi ng party. United States v. Diebold, Inc., 369 US. 654,
655, 82 S.Ct. 993, 994, 8 L.Ed.2d 176 (1962).

In an enploynment discrimnation case, the plaintiff nust
produce sufficient evidence to support an inference that the
def endant enpl oyer based its enploynment decision on an illegal
criterion. See Al phin v. Sears Roebuck & Co., 940 F.2d 1497, 1500
(11th G r.1991) (citing Halsell v. Kinberly-Cark Corp., 683 F.2d
285, 290 (8th Cir.1982), cert. denied, 459 U S. 1205, 103 S C.



1194, 75 L. Ed.2d 438 (1983)). This court generally has eschewed an
overly strict fornulation of the elenents of a prima facie case,
particularly in age discrimnation cases. See id. At the summary
j udgnment stage, our inquiry is whether an ordinary person could
reasonably infer discrimnation if the facts presented remained
unrebutted. 1d. (quoting Carter v. Gty of Mam, 870 F.2d 578,
583 (11th Gir.1989)).1
A. ADEA C aim

This circuit has adopted a variation of the test articul ated
by the Supreme Court for Title VII clains in MDonnell Douglas
Corp. v. Green, 411 U S. 792, 93 S. . 1817, 36 L. Ed. 2d 668 (1973),
for cases arising under the ADEA See Mtchell v. Wrldw de
Underwriters Ins. Co., 967 F.2d 565, 566 (11th GCir.1992). In order
to make out a prinma facie case for an ADEA violation, the plaintiff
must show that she (1) was a nmenber of the protected group of
persons between the ages of forty and seventy, (2) was subject to
adverse enpl oynent action, (3) was replaced with a person outside
the protected group, and (4) was qualified to do the job. See
Ver br aeken v. Westinghouse Elec. Corp., 881 F.2d 1041, 1045 (11th
Cir.1989), cert. dismssed, 493 U S 1064, 110 S.C. 884, 107
L. Ed. 2d 1012 (1990). These criteria are altered slightly in both
a reduction-in-force ("RIF') case and where a position is

elimnated in its entirety; in these instances, the plaintiff

'See also Cronin v. Aetna Life In. Co., 46 F.3d 196, 203-04
(2d G r.1995) ("[T]he function of the court on a sunmary judgnent
notion is to determ ne whether the proffered adm ssi bl e evidence
shows circunstances that would be sufficient to permt a rational
finder of fact to infer a discrimnatory notive ... It is not the
provi nce of the sunmary judgnment court itself to decide what
i nferences should be drawn.")



establishes a prima faci e case by denonstrating (1) that she was in
a protected age group and was adversely affected by an enpl oynent
decision, (2) that she was qualified for her current position or to
assune anot her position at the time of discharge, and (3) evidence
by which a fact finder could reasonably concl ude that the enpl oyer
intended to discrimnate on the basis of age in reaching that
decision. See Mtchell, 967 F.2d at 567-68; Earley, 907 F.2d at
1082; Verbraeken, 881 F.2d at 1045-46.

Here, Janeson does not dispute that the initial term nation
and consequent elimnation of her position resulted from a
legitimate RIF, but argues that Arrow s failure to transfer her or
to rehire her for nunerous positions available at the time of her
term nation constitutes evidence of discrimnatory intent. Jameson
enphasi zes that she specifically expressed to a supervisor her
interest in the position of personnel adm nistrator—ater filled by
a younger wonman—but was infornmed that Arrow did not plan to fil
this position. She further suggests that the fact that Arrow
transferred one younger enployee fromthe Quick Response Project,
and hired several younger individuals for other positions for which
she was qualified, is evidence that the inpermssible factor
notivating Arrow s deci sions was the desire to repl ace ol der femal e
wor kers with younger enpl oyees.

In Earl ey, we established the basic proposition that, when an
enpl oyer reduces its work force for econom c reasons, it incurs no
duty to transfer laid-off enployees to other positions within the
conpany. 907 F.2d at 1083. Significantly, although the plaintiff

in Earley argued that he was neither transferred nor rehired into



posi tions avail abl e nonths before and after his discharge, he was
unable to show that he was qualified for any position within the
def endant - conpany avail able at the tinme of his discharge. Noting
that the adoption of the plaintiff's argunent would effectively
"prohibit enployers from planning and inplenmenting RIFs if the
reductions affected enpl oyees in the protected age group,” Earl ey,
907 F.2d at 1083, n. 4, we concluded that by failing to show that
he was qualified for a job available at the tinme of his
termnation, the plaintiff had failed to establish the second prong
of his prima facie case. Id.

Mtchell presented a somewhat different circunstance. 967
F.2d 565. In Mtchell, as in Earley, the district court had found
that the plaintiff failed to neet the second test enunciated in
Ver braeken—that is, that he was qualified for a position avail able
at the time of discharge—and granted sunmary judgment in favor of
the employer. 1d. at 568. W reversed and expressly recogni zed
t hat evi dence adduced by the plaintiff indicating that there may
have been job openings for which he was qualified at the tinme of
his termnation, but for which he was not hired, gave rise to a
material, disputed issue of fact, and that summary judgnent
t herefore was i nappropri ate. Id. at 568. Although the court in
Mtchell declined to explicitly elaborate on the third el enent of
the plaintiff's prima faci e case—whether the plaintiff had produced
evidence that would permt a fact finder to infer intentional
di scrim nation by the enpl oyer—the reasoni ng and ul ti mate hol di ngs
of both Mtchell and Earley suggest that where a job for which the
plaintiff is qualified, and for which the plaintiff applies, is



avai l able at the tinme of term nation, and the enpl oyer offers the
job to an individual outside the protected age group, an inference
of intentional discrimnation is permssible.

It is critical to note that this statenment in no way
represents a departure from this circuit's decisional |aw but
rather is a direct application of Mtchell and Earley to the facts
of this case. It is undisputed that job openings for which Janeson
was qualified existed at the tinme of her termnation, and that
Arrow hired younger enployees to fill these vacancies. W hold
t hat, al though Arrowincurred no absolute duty to hire Janmeson into
any of these positions, its failure to do so, coupled with its
deci sion to enpl oy younger workers during its RIF, could give rise
to arebuttable inference that it intended to discrimnate agai nst
Janmeson on the basis of age. W enphasize that the ADEA does not
mandate that enployers establish an interdepartnental transfer
program during the course of an RIF, see Taylor v. Canteen Corp.
69 F.3d 773 (7th Cr.1995), require that "younger enployees be
fired so that enployees in the protected age group can be hired,"
see Earley, 907 F.2d at 1083, or inpose any added burden on
enpl oyers to transfer or rehire laid-off workers in the protected
age group as a matter of course. Rather, if the second el enent of
the prima facie test under the ADEA, as articulated by this court
in Verbraeken, Earley, and Mtchell, is to have any substantive
meaning, it is that a di scharged enpl oyee who applies for a job for
which she is qualified and which is available at the tine of her
term nation nust be considered for that job along with all other

candi dat es, and cannot be denied the position based upon her age.



An enployer's decision to transfer or to hire a younger enployee
for that available position is sufficient evidence to support an
i nference of discrimnation for the limted purpose of establishing
the plaintiff's prima facie case; the enployer then may rebut this
i nference by providing legitimte, non-discrimnatory reasons for
its decision which the plaintiff, in order to avoid summary
j udgnment, nust show to be pretextual. Qur decision therefore is
narrow in scope and does not purport to address the nerits of
Janmeson's al l egations. W do concl ude, however, that the district
court erred inits finding that Janmeson failed to nake out a prim
facie case of age discrimnation, and thus inproperly granted
summary judgment on this basis.?
B. Race Discrimnation Caim

Jameson al so contends that Arrow discrim nated agai nst her on
the basis of race by expressly directing that a black female,
Mari an Kelley, be hired to assune an entry level job for which

Jameson was qualified at the time of her discharge.® The district

’See al so Oxman v. W.S-TV, 12 F.3d 652, 661 (7th G r.1993)
("Although [defendant's] failure [to offer plaintiff a position
before or after its decision to elimnate his job] certainly
permts an inference of discrimnatory intent, such an inference
is not mandated."); GCronin v. Aetna Life Ins. Co., 46 F.3d at
204- 206 (where plaintiff produced evidence that enployer
recomended himfor "consideration primarily for positions for
whi ch he was not well qualified' and "fail[ed] to surface his
name for any of the positions for which he was best qualified,"
plaintiff "satisfied his de m ninus burden to adduce evidence
fromwhich a rational inference of age discrimnation could be
drawn. ")

®Jameson al |l eges the violation of the Gvil Rights Act of
1964, 42 U.S.C. § 2000(e)-2(m, providing that "an unl awf ul
enpl oynent practice is established when the conplaining party
denonstrates that race, color, religion, sex or national origin
was a notivating factor for any enploynent practice ..."; and 42
US C 8§ 1981, providing for equal rights for all persons within



court found that, although Jameson established a prinma facie case
of race discrimnation?, she failed to showthat Arrow s proffer of
| egitimate, nondi scrimnatory reasons for not hiring her for this
position were pretextual. Specifically, the court determ ned that
the follow ng factors introduced by Arrow to justify its decision
not to hire Janmeson for this particular position adequately
rebutted the inference of discrimnation: (1) Arrow had no
consistent policy of transferring enployees who had been
term nat ed,; (2) Arrow had a policy of not transferring workers
into positions that effectively would be denotions; and (3) the
position for which Kelley was hired was slated to be in Atlanta,
whi l e Janeson |ived and worked in Cedartown.

The record in this case indicates that the explanations relied
on by the district court were based upon underlying issues of
material fact that remain in dispute, and that the court not only
i nproperly wei ghed the evidence submtted by each party, but also
credited one version of events in granting summary judgnent. For
instance, Sandra Gles, a forner enployee relations manager at
Arrow, testified that Arrow had "nov[ ed] people around” during the
RIF, and had transferred at | east one plant manager to a personnel
posi tion. R6- 61- 83. By the sanme token, although Arrow posited

that the entry level position for which Marian Kelley was hired

the United States to nake and to enforce contracts. For purposes
of our analysis of Janeson's allegation of race discrimnation,
we apply the sane nodified McDonnel | - Dougl as burden-shifting

anal ysis adjusted to the specificities of an RIF case, as

di scussed above with respect to Janeson's ADEA claim

“Arrow does not dispute on appeal the district court's
finding that Janeson net the necessary elenents of a prima facie
case of race discrimnation.



woul d have been a denotion, Houston Payne, a director of Human
Resources at Arrow, stated that this position was created to "grow
and develop into a position of increased responsibility.” R6-61-
73. Al though a vice president of manufacturing at Arrow, AnDS
Turner, testified that he had notified Kelley that her position
woul d be noved fromCedartown to the Atl anta area, Kelley stated in
an affidavit that she was hired to work in Cedartown and was never
informed that she would be maintaining an office in or near
Atlanta. Finally, the parties consistently have disputed whet her
Arrow was aware of Janeson's interest in the various jobs for which
she m ght have been eligible. Arrow asserts that Jameson never
formally applied either for Kelley's job or any other opening

Jameson, on the other hand, insists that although she expressed to
her imredi ate supervisor, Janes Jones, her interest in the
personnel position later filled by Kelley, along with her general

desire to find al ternate enpl oynent at Arrow, supervisors Payne and
Turner deliberately wthheld from her information regarding
possi bl e opportunities. Both Sandra G| es and Jones testified that
each had nmade inquiries of Turner and Payne on Janeson's behal f
regarding the possibility of placing Janeson in a different job
following her termnation and were advised that no appropriate
openi ngs exi st ed. Crediting the affidavits and deposition
testinmony submtted by Janmeson for purposes of this notion, and
drawi ng all perm ssible inferences in her favor, the trier of fact
could reasonably find that (1) Arrow s contention that it did not
transfer enployees during the RIF was belied by the transfer of

some younger workers during the period in which Janmeson was



term nat ed,; (2) Arrow partly justified its decision to hire a
young, bl ack woman for a human resources position for which Janeson
was qualified by claimng that this job would have been a denotion
for Janeson, yet Arrow anticipated that the position would evol ve
into one of increased responsibility over time; (3) Arroww thheld
possi bl e job opportunities for which Janmeson could have applied,
including the position held by Kelley, in an effort to prevent
Janmeson frombei ng considered for a position slated for an African-
Anerican applicant.”®

In sum the evidence presented by Janeson was nore than
nmerely speculative, and thus satisfied her burden to produce
sufficient evidence fromwhich a rational inference of age and race
di scrimnation could be drawn. Although fromthe evidence in the
record thus far, a trier of fact could infer that there was no
intent to discrimnate agai nst Janmeson, it could infer instead that
Arrow deliberately refused to transfer or to rehire Jameson for
jobs for which she was qualified at the time of her discharge
because of her age and race. It remains the province of the finder
of fact to decide which inference should be drawmm. See Cronin v.
Aetna Life Ins. Co., 46 F.3d at 206. The district court expanded
its reviewof the record evi dence beyond that which is permtted at
the summary judgnent stage. Accordi ngly, summary judgnent was
i nappropri ate.
C. Motion to Anend

Janeson asserts that the district court abused its discretion

®This last inference also is significant with respect to
Janmeson's age di scrimnation claim



in denying her |eave to anend her second anended conpl aint to add
a claimfor failure to rehire her based on retaliation for filing
a conplaint wwth the EECC. The court found that Janeson sought to
anend the conplaint ten nonths after she retained counsel,
di scovery was closed, the conplaint had been anended tw ce, and
Arrow had filed two notions for summary judgnent.

Rul e 15(a) of the Federal Rules of Cvil Procedure provides
that "leave [to anmend a party's pleading] shall be freely given
when justice so requires.” The decision whether to grant |eave to
amend is within the sound discretion of the trial court. Foman v.
Davis, 371 U S. 178, 182, 83 S. (. 227, 230, 9 L. Ed.2d 222 (1962).
The Supreme Court has defined the paraneters of Rule 15(a):

In the absence of any apparent or declared reason—such as
undue delay, bad faith or dilatory notive on the part of the
nmovant, repeated failure to cure deficiencies by anendnents
previ ously all owed, undue prejudice to the opposing party by
virtue of allowance of the anmendnent, futility of amendnent,
etc. —+the | eave sought should, as the rules require, be "freely
given."
Id. Jameson argues that the substantial delay in seeking to anend
the conplaint to include a retaliation claimresulted from the
district court's refusal to allow discovery to include information
relevant to this claim She further urges that the district court
based this refusal on its erroneous determ nation that the anended
conplaint did not adequately state a claimfor retaliatory failure
to rehire.

Jameson asks us to apply an extraordinarily flexible pleading

requirenent in construing the allegations set forth in the

conplaint. Notw thstanding Janeson's suggestion that the district

court should have interpreted the conplaint |iberally to include a



retaliation claimat the outset, the om ssion of any reference to
the term"retaliation” in this context is significant, and renders
the conplaint nore than mnimally deficient in stating such a
claim Moreover, Janeson clains that her notion to conpel filed on
Novenber 22, 1993, essentially stated the retaliation claim yet,
she did not nove to anmend the conplaint to include this claimuntil
May 6, 1994, one nonth after Arrow had filed its notion for summary
j udgnent . Though we are mndful of the fact that Janeson was
unabl e to obtain inportant information needed to pursue this claim
until Houston Payne's deposition in March of 1994, it appears that
the basic facts giving rise to the retaliation theory were
avai l able when the second anended conplaint was fil ed. The
consi derabl e delay in seeking to anmend the conplaint for the third
time, coupled with the request to anend subsequent to the filing of
the defendant's notion for summary judgnent, appear to have been
unwarranted. The district court did not abuse its discretion in
denying this request.
I 11. CONCLUSI ON

In this appeal, Janeson argues that Arrow discrimnated
agai nst her on the basis of age and race when it failed to transfer
or to rehire her following a reduction in force. The district
court erred in concluding at the summary judgnment stage that
Jameson failed to set forth evidence by which a trier of fact
reasonably could conclude that Arrow intended to discrimnate on
the basis of age. The court further erred in crediting Arrow s
justifications presented to rebut the inference of race

di scrim nati on when these justifications were based upon disputed



issues of material fact. The court, however, did not abuse its
di scretion in denying Janmeson's request to amend the conplaint to
include a claim of retaliatory failure to rehire. W therefore
AFFIRMin part, REVERSE i n part, and REMAND for further proceedi ngs

consistent with this opinion.



