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Appeal from the United States District Court for the Northern
?La;gict of CGeorgia. (2:93-cv-145-WCO), WIlliamC O Kelley, Chief

Bef ore BI RCH and DUBI NA, G rcuit Judges, and MORGAN, Senior G rcuit
Judge.

BIRCH, GCircuit Judge:

In this appeal, we decide whether an enployer's failure to
obtain statutorily required workers' conpensation insurance
constitutes a wllful and malicious injury under 11 US. C 8§
523(a)(6). The district court held that such failure was not a
willful and malicious injury; thus, the enployer's resulting debt
to an i njured enpl oyee was di schargeabl e i n bankruptcy. W AFFI RM

| . BACKGROUND

Debt or - appel | ee Keith Wal ker hired creditor-appellant Frank
Hope to performconstructi on work on a house. 1In the course of his
enpl oynent, Hope fell from a height of eight feet and broke his
forearm and el bow, resulting in nedical expenses, |ost wages, and
permanent partial disability. Al though Georgia state |law requires

general contractors to obtain workers' conpensation insurance for



t heir subcontractors,® Wal ker had failed to obtain such coverage by
the time of Wil ker's accident. Wal ker clainms that he did not
insure his workers because he did not consider hinmself the general

contractor for the construction project and because he believed
t hat Hope and hi s coworkers were responsi ble for securing their own
i nsur ance.

Hope sued Wal ker for conpensation for his injuries, and the
State Board of W rkers' Conpensation awarded Hope $27,939.41 in
tenporary and permanent partial disability benefits, medi cal costs,
m | eage, attorneys' fees, interest, and penalties, plus reasonable
future nmedical costs related to Hope's injuries. After paying a
fraction of the ordered anmount, Wlker filed for Chapter 7
bankruptcy. Hope countered with a conplaint requesting that his
award be decl ared nondi schargeabl e under 11 U.S.C. 8§ 523(a)(6) as
a debt resulting from a wllful and malicious injury. On
cross-notions for summary judgnent, the bankruptcy court di sm ssed
Hope's claim reasoning that Walker's failure to obtain insurance
was not the direct cause of Hope's injuries and citing the policy
of strictly construing exceptions to di scharge. The district court
affirmed for the sanme reasons.

1. DI SCUSSI ON

A court nust grant sunmmary judgnment "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne

issue as to any material fact and that the noving party is entitled

'OC.GA 8§ 34-9-8. Refusal or willful neglect to obtain
wor kers' conpensation insurance where required is a m sdeneanor
OCGA 8§ 34-9-126.



to judgnent as a matter of law" Fed.R Cv.P. 56(c). A noving
party is entitled to summary judgnent if the nonnoving party has
"failed to nake a sufficient showi ng on an essential el ement of her
case with respect to which she has the burden of proof." Cel otex
Corp. v. Catrett, 477 U S 317, 323, 106 S. . 2548, 2552, 91
L. Ed. 2d 265 (1986). We review the bankruptcy court's grant of
summary j udgnent de novo, applying the sane | egal standards used by
the trial court. Fitzpatrick v. Gty of Atlanta, 2 F. 3d 1112, 1117
(11th Cir.1993).

Section 523(a)(6) of the Bankruptcy Code excepts from
di scharge in bankruptcy "any debt ... for willful and malicious
injury by the debtor to another entity or to the property of
anot her entity." 11 U.S.C. 8 523(a)(6). W have interpreted
"Willful” to require "a showing of an intentional or deliberate
act, which is not done nerely in reckless disregard of the rights
of another."” Lee v. lkner (In re Ikner), 883 F.2d 986, 991 (11lth
Cir.1989)% Chrysler Credit Corp. v. Rebhan, 842 F.2d 1257, 1263
(11th G r.1988). As used in section 523(a)(6), "malicious" neans
" "wongful and wi thout just cause or excessive even in the absence
of personal hatred, spiteor ill-wll." " Inre lkner, 883 F. 2d at
991 (quoting Sunco Sales, Inc. v. Latch (In re Latch), 820 F.2d
1163, 1166 n. 4 (11th Cr.1987)). Malice may be inplied or
constructive. Id. ("Constructive or inplied malice can be found

if the nature of the act itself inplies a sufficient degree of

The distinction between an intentional act and an
intentional injury, while critical to the present case, was not
at issue inlInre lkner. Thus, we do not consider our use of the
word "act” in In re lkner, 883 F.2d at 991, to be controlling
her e.



malice."). In other words, "a showi ng of specific intent to harm
another is not necessary." 1d.

It is undisputed that Walker's failure to obtain insurance
was a wllful act in that it was not the result of an accident or
i nadvertence, but was founded upon a putatively m staken belief.
Thus, the central issue in this case is whether a deliberate and
intentional act that results in injury may constitute a "wllful
and malicious injury " under section 523(a)(6), or whether the
debtor nust intend the actual injury before the resulting debt may
be nondi schargeable. The majority of circuits that have addressed
this issue have strictly interpreted section 523(a)(6) to require
that the debtor either intend the resulting injury or intentionally

take action that is substantially certain to cause the injury.?®

%See, e.g., Conte v. Gautam (In re Conte), 33 F.3d 303, 307
(3rd CGr.1994) ("We hold that actions are willful and malicious
within the nmeaning of § 523(a)(6) if they either have a purpose
of producing injury or have a substantial certainty of producing
injury."); Dorr, Bentley & Pecha, CPA's, P.C. v. Pasek (In re
Pasek), 983 F.2d 1524, 1527 (10th Cir.21993) (" "[Willful and
mal i cious injury' occurs when the debtor, without justification
or excuse, and with full know edge of the specific consequences
of his conduct, acts notw thstanding, knowing full well that his
conduct will cause particularized injury. Such a standard is
consistent wwth our rule that 8 523(a)(6) requires not only
i ntentional conduct on the part of the debtor, but also
intentional or deliberate injury."); Wulcan Coals, Inc. v.
Howard, 946 F.2d 1226, 1228-29 (6th Cir.1991) (explicitly
rejecting the very strict viewthat 8 523(a)(6) requires an
intent to cause injury, but adopting a narrow interpretation of
"Willful and malicious"” that requires "a wongful act done
intentionally, which necessarily produces harmand is w thout
just cause or excuse"); Cassidy v. Mnihan, 794 F.2d 340, 343-44
(8th Cir.1986) ("W believe that the [legislative history of §
523(a)(6) ] persuasively indicates congressional intent to allow
di scharge of liability for injuries unless the debtor
intentionally inflicted an injury."); Kelt v. Quezada (In re
Quezada), 718 F.2d 121, 123 (5th G r.1983) (holding that a
creditor must denonstrate "conduct designed to cause deliberate
or intentional injury” to establish a "willful and malicious
injury" under 8§ 523(a)(6)).



Only the Ninth Grcuit has held that an intent to do the act at
issue is sufficient to render the resulting injury "willful" under
section 523(a)(6). Brittonv. Price (Inre Britton), 950 F. 2d 602,
605 (9th GCir.1991). Even this disagreenent is mnimzed, however,

as the Ninth Grcuit interpreted "malicious" to require a show ng

that the act in question " "necessarily produces harm and is
wi t hout just cause or excuse ... even absent proof of a specific
intent toinjure.” " 1d. (quoting Inpulsora del Territorio Sur v.

Cecchini (In re Cecchini), 780 F.2d 1440, 1443 (9th Cr.1986)).
We follow our sister courts in concluding that, in order to
be "willful" under section 523(a)(6), the debtor nust have i nt ended
nore than nmerely the act that results in injury. Congress has been
very clear in expressing its intention in section 523(a)(6). The
pl ai n | anguage of section 523(a)(6) excepts from discharge debts
arising from"wllIful and malicious injury" rather than "w || ful
and mal i cious acts which cause an injury." Eaves v. Hanpel (Inre
Hanpel ), 110 B.R 88, 93 (Bankr.M D. Ga. 1990); see al so Farners
| nsurance Group v. Conpos (In re Conpos), 768 F.2d 1155, 1158 (10th
Cr.1985) (" "WIIful' nodifies "injury.' Section 523(a)(6) does
not except fromdi scharge intentional acts which cause injury; it
requires instead an intentional or deliberate injury."). In
reenacting this | anguage in t he Bankruptcy ReformAct of 1978, both
houses of Congress stated that "[u]nder this paragraph "wl|ful’
nmeans deliberate or intentional. To the extent that Ti nker v.
Colwell, 193 U.S. 473[, 485, 24 S. C. 505, 508, 48 L.Ed. 754]
(1902) [ (1904) ] held that a less strict standard is i ntended, and

to the extent that other cases have relied on Tinker to apply a



"reckl ess disregard" standard, they are overruled.” S. Rep. No.
989, 95th Cong., 2d Sess. 79 (1978), reprinted in 1978 U.S.C. C. A N
5787, 5865 (citation omtted); see also H R Rep. No. 595, 95th
Cong., 2d Sess. 365 (1978), reprinted in 1978 U.S.C. C A N 5963,
6320-21. M ndful of our obligation to construe strictly exceptions
to discharge in order to give effect to the fresh start policy of
t he Bankruptcy Code, Equitable Bank v. Mller (Inre Mller), 39
F.3d 301, 304 (11th GCir.1994), we hold that section 523(a)(6)
requires a deliberate or intentional injury.

As the Third Crcuit noted in Conte v. Gautam(ln re Conte),
33 F.3d 303, 308 (3rd GCir.1994), however, intent is not limted to
t he consequences that an actor consciously desires: "under the
common law "[t]he word "intent ... denote[s] that the actor desires
to cause consequences of his act, or that he believes that the
consequences are substantially certaintoresult fromit."™ " " 1d.
(quoting Restatenent (Second) of Torts 8 8A (1979) (alterations and
enphasis in original)). Because Congress reenacted section
523(a)(6) in the context of the common |aw, we conclude that a
debtor is responsible for a "willful"™ injury when he or she commts
an intentional act the purpose of which is to cause injury or which
is substantially certain to cause injury. See id. Applying the
rule inthis case, it is clear that Hope's physical injury was not
substantially certain to result from Walker's failure to obtain
wor kers' conpensation i nsurance. While Wal ker's failure to act did
result in Hope's lack of coverage after the latter's accident, it
cannot be said that Wal ker intended for Hope to suffer a fall or

that there was an unbroken chain of events |eading from Wal ker's



intentional act to Hope's physical injury.

Hope's secondary argunent is that his true injury was the
loss of his statutory right to workers' conpensation insurance
protection. Thus, because Hope's econom c injury was a necessary
and direct result of Walker's failure to obtain such coverage

Wal ker nmust have intended that economc injury. There is sone

support for this view anong the bankruptcy courts. See, e.g.,
Strauss v. Zielinski (In re Strauss), 99 B.R 396, 399
(N.D.111.1989) ("[T]he injury to be concentrated on in the instant

case is not the injury to the appellee's eye but to his statutory
right to insurance protection from nonetary |loss due to injuries
suffered at work. Undoubtedly, this right of the appellee was
infjured by the appellant's failure to procure worknman's
conpensation insurance." (citation omitted)); Hester v. Saturday
(In re Saturday), 138 B.R 132, 135 (Bankr.S.D.Ga.1991) ("[I]t is
foreseeable that workers will sustain on-the-job injuries and to
the extent that an enployer fails to provide insurance as required
by law that failure necessarily causes economc injury to any
wor ker who sustains a physical one."); Vig v. Erickson (In re
Erickson), 89 B.R 850, 853 (Bankr.D.Idaho 1988); Juliano v.
Holmes (In re Holmes), 53 B.R 268, 270 (Bankr.WD.Pa.1985).
However, Hope has failed to cite, and we cannot |ocate, any
persuasive or binding authority to convince us that statutorily
required wor ker s’ conpensati on benefits are property,
di stingui shable fromthe rights of any other creditor against a
debt or .

More inportantly, this type of "injury” is nothing nore than



a recasting of the "reckl ess di sregard” standard expressly rejected
by Congress and by this court. American Cast Iron Pipe Co. v.
Wenn (In re Wenn), 791 F.2d 1542, 1544 (11th Cir.1986) (per
curianm) ("[Aln act in reckless disregard of the rights of othersis
insufficient to constitute "wllful and malicious' conduct for
purposes of 11 U.S.C. 8§ 523(a)(6)."); Chrysler Credit Corp., 842
F.2d at 1263; S.Rep. No. 989, at 79, 1978 U.S.C.C. A N. at 5865;
H R Rep. No. 595, at 365, 1978 U.S.C.C. AN at 6320-21. Operating
wi thout insurance is a clear exanple of recklessness: the failure
to insure does not guarantee that an enployee wll suffer a
physical or economc injury while on the job. The enpl oyer's
failure to secure workers' conpensation coverage nandated by the
state legislature may subject himto crimnal penalties including
i mprisonnment, see O C.G A 88 34-9-126(b), 17-10-3(a), but it does
not follow that his discharge in bankruptcy is to be denied as an
additional penalty. Mreover, we reject the argunent that a | oss
of workers' conpensation insurance per se isS an injury under
section 523(a)(6).
I 11. CONCLUSI ON

Hope argues that Wil ker's intentional failure to obtain
statutorily required workers' conpensation insurance constitutes a
"Willful and malicious injury" wunder section 523(a)(6). we
concl ude that Wal ker did not intend to injure Hope and that Hope's
physical injuries were not substantially certain to occur as a
result of Walker's failure to act. Accordingly, we AFFIRM the
district court's decision to dismss Hope's claim on sunmmary

j udgnent .






