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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-00357-CR-1), Orinda D. Evans, Judge.

Before DUBINA and BLACK, Circuit Judges, and MARCUS, District
Judge.

DUBI NA, Circuit Judge:

Appel | ant s-def endants Fredric W Tokars ("Tokars") and Janes
H Mason ("Mason") (collectively, the "defendants"”) appeal their
convictions for various violations of federal law. In addition
Mason chal | enges his sentence. For the reasons that follow, we
affirm

| . STATEMENT OF THE CASE

A. Procedural Background

On August 25, 1993, a federal grand jury returned an
i ndi ctment charging Tokars and Mason with various racketeering,
drug, and noney |aundering violations. The grand jury later
returned a supersedi ng i ndi ct ment chargi ng Tokars with racketeering
conspiracy, 18 U.S.C. 8§ 1962(d) (Count I); racketeering, 18 U S.C
8§ 1962(c) (Count 11); wviolence in aid of racketeering, 18 U. S.C.
88 1959(a)(1) and 2 (Count II11); rmurder-for-hire, 18 U S.C 88§
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1958 and 2 (Count V); conspiracy to possess with intent to
di stribute cocaine, 21 U S.C. § 846 (Count VI); noney |aundering,
18 U.S.C. 88 1956(a)(1)(B)(i) and 2 (Counts VII, VIII, IX X and
XI'); and conspiracy to |aunder noney, 18 U.S.C. 8§ 1956(g) (Count

Xi11). Mson was charged in Counts I, Il, IV (violence in aid of
racketeering, 18 U.S. C. 88 1959(a)(3) and 2), VI, VII, VIlIl, IX X
X, and XI11I.

The defendants entered not guilty pleas and noved to change
venue based on pre-trial publicity. The district court granted the
def endants' change of venue notions, and the trial was noved to
Bi rm ngham Al abama. After the government's presentation of its
case-in-chief, the court dismssed Count VII against Mson and
Counts VIII and |X against Tokars. The jury returned guilty
verdi cts agai nst Tokars and Mason on all remai ning counts. Tokars
was sentenced to concurrent life sentences on Counts I, I, I,
and V. As to Counts VI, X, XI, and Xl Il, Tokars was sentenced to
97 nmonths' incarceration on each count to be served concurrently
wi th each other and concurrently with the life sentences, as well
as a $400 special assessment. Mason was sentenced to 200 nont hs
i ncarceration on each count to be served concurrently, as well as
a $450 special assessnent. The defendants then perfected this
appeal .

B. Factual Background

This case involves drugs, noney |laundering, torture,
ki dnapi ng, and nurder-for-hire. The case is best explained when
divided into two sections: the narcotics noney |aundering

enterprise and the nurder of Sara Tokars ("Sara").



1. Narcotics noney |aundering enterprise

At the trial, Jessie Ferguson ("Ferguson") testified that he
and Julius Cine ("Cine") were drug dealers in Detroit, M chigan.
In July of 1985, Ferguson noved to Atlanta, Georgia, where he net
Mason. Cine also noved to Atlanta, and he and Ferguson invested
$75,000 in drug proceeds in the VIP Club. Mson was the nmanager of
the club, and he was |isted as an owner in order to obtain a |iquor
| icense because Cine and Ferguson were "in trouble” with the
authorities in Detroit. Ferguson testified that Cine's principal
source of cocaine was "Andrew.” Cine transported the cocaine from
Mam , Florida, to Atlanta. Andre WIllis ("WIIlis") testified that
he obt ai ned cocaine fromdCine until Cine was nurdered on July 25,
1992. WlIllis distributed the cocaine in Atlanta and Chattanooga,
Tennessee. According to WIllis, Cine also obtained cocaine from
Al Brown ("Brown"), who was part owner of the Di anonds and Pearls
nightclub in Detroit. WIIlis testified that he and Cine received
and sold approximately twenty kilograns of cocaine per week.
According to WIlis, Cine described his relationship wi th Mason as
fol |l ows: "[Mason] was just a front for the nightclubs because
[ Ferguson] and hinself had a crimnal record, and they could not
get any liquor license in their nane, so Janes Mason woul d be the
front for all the nightclubs.” R62-2059. According to WIlis,
Cline owned several clubs, including the VIP, Traxx, the Parrot,
and Zazu's, as well as the Park Place Beauty Sal on.

Marvin Baynard ("Baynard") nmet with Tokars in late 1986 to
di scuss providing a legal defense to drug runner Dexter Askew

("Askew'). Askew had been charged with possessi on of cocai ne that



had been provi ded by Baynard. Baynard inforned Tokars that he sold
one-fourth to one-half a kilo of cocaine per week anounting to
bet ween $5, 000 and $10,000. Tokars requested a $10, 000 retai ner
fee and said he would help Baynard "legitimze" hinself by
i ncorporating Baynard's business. Tokars incorporated a business
whi ch Baynard used with Al ex Yancey ("Yancey"), Baynard's associ ate
in the cocai ne business. Baynard sold drugs from 1986 to 1989 and
obt ai ned cocaine fromd ine and G eg Johnson ("Johnson") begi nni ng
in 1987. Baynard recalled that Tokars often discussed offshore
banks and had a bl ue book that explained howto set up an of fshore
bank for $15, 000. Baynard did not invest his drug noney but
instead kept it as cash in his bedroom and, on Tokars's advice,
kept the cocaine in another apartnment under a different nane.
Baynard testified that he introduced Johnson to Tokars so that
Tokars coul d | aunder some of Johnson's drug noney.

Murray Silver ("Silver") first met Tokars when Tokars was an
assistant district attorney. After |leaving the district attorney's
of fice, Tokars shared office space with Silver from approximtely
July 1986 to Cctober 1989. Silver recalled a conversation wth
Tokars about a booklet Tokars authored entitled Tax Havens and
O fshore Investnment Opportunities. The booklet details Tokars's
plan for laundering drug noney. Tokars asked that Silver refer
some of his clients to Tokars. Tokars said that he was not worried
about the Internal Revenue Service ("IRS") because he intended to
| eave no paper trail. Tokars told Silver that he had used this
process to help a client who was going through a divorce hide

$150,000 fromhis wife and the I RS by depositing it in his bank in



t he Bahanas. Silver recalled that Tokars Ilectured to |aw
enforcement officials on the topic of noney |[|aundering. The
Director of the Georgia Police Acadeny testified that Tokars taught
courses in noney laundering for the acadeny, as well as for the
Federal Law Enforcenent Training Acadeny.

In | ate Decenber of 1988, Mason, Cine, and Ferguson accused
M chael Jones ("Jones") of stealing noney fromMason's hone. Jones
testified that he went to Mason's house where Cine closed and
| ocked the door. Ferguson placed a 9-mllineter handgun on the
table and asked Jones whether he knew where the noney was.
Fer guson t hen pl aced t he handgun down Jones' s throat and t hr eat ened
to kill him Wen Mason returned hone, Jones recounted the neeting
to him About thirty days |ater, Mason asked Jones to neet him at
the Park Place Sal on. Mason then asked Jones to accompany him
hone. Ferguson arrived at Mason's hone and instructed Mason to
| eave. Mason |eft, and Ferguson proceeded to physically torture
Jones for two to three hours. Ferguson then put Jones in the
bat hroom but Jones escaped. Ferguson testified that he and dine
woul d often keep |arge amounts of drug noney at Mson's hone.
Mason told Ferguson that he thought that Jones had stolen the
noney. Mason hired a private investigator who observed Jones
attenpting to purchase fur coats and a new car. Ferguson testified
that he instructed Mason to get Jones to the house.

Mason and Cline, together with JimKilleen, Bill Fraser, and
W 1iam Kohler, formed Zebra, Inc., and Zebra Managenent, Inc., to
operate a club called Dom ni que's. Mason and Cline contributed

$20, 000 to the operation but were | ater renoved fromZebra's due to



Cline's reputation as a drug dealer. Mson and Cine then opened
Traxx. Ferguson testified that he invested $15,000 in Traxx and
that Cine invested $45, 000.

Mark MDougall ("MDougall"), who had taken cocaine from
Mason, testified that he and Zane Carroll ("Carroll™) discussed
with Tokars their proposed investnent in the Parrot nightclub.
McDougal | and Carroll would own 51% of the club. Billy Carter
("Carter"”) would obtain the liquor license due to MDougall's
felony conviction. Tokars and Carter discussed in MDougall's
presence that Cine was the silent partner and noney man for Mason.
Tokars incorporated the Parrot Acquisition Corporation. The
shar ehol der and managenent agreenent reflected Tokars as the club's
attorney and Carter and Mason as subscribing to 40,000 and 60, 000
shares of stock, respectively. Ferguson testified that dine
i nvested $40,000 to $60,000 in the Parrot. \Wen MDougall and
Carroll were not pleased with the investnment return, MDougal
threatened Cline with a gun.

Li nda Canpbell ("Canpbell"), who was enployed at the Park
Pl ace Sal on, was assaulted by Mason. She enpl oyed an attorney and
filed suit agai nst Mason, and her case was settled for $17,500, for
whi ch Mason's shares of stock in the Parrot were pledged as
collateral. Canpbell's attorney testified that Tokars represented
Mason and that it was Tokars's idea to pledge the Parrot stock
Campbel | enpl oyed new counsel who denmanded that the stock be
assigned to Canpbell because Mson had defaulted on paynent.
Tokars clainmed that he was no longer the secretary of the

corporation, so a suit was filed against all of the officers and



shar ehol ders, including Tokars, Mason, Cline, Carter, and Brown.

After Zebra, Inc., was evicted from Domnique' s for
non- paynent of rent, Mason approached Douglas MKendrick
("McKendrick") claimng that he had an endorsenent contract with
Dei on Sanders ("Sanders"). Sanders testified that he met Mason
through Wllie Harris ("Harris"). Sanders signed an agreenent with
Harris, who signed as President of Atlanta Entertai nnment
Managenment, Inc. |n Septenber of 1990, Tokars i ncorporated Atl anta
Ent ert ai nnent Managenent, Inc., listing Mason, Cline, and Harris as
its directors. Tokars helped finalize the deal wth Sanders and
t he managenent agreenent with MKendrick. Carl Tatum an enpl oyee
of the club Deion's, testified that he discussed with Mson the
fact that Cine was a cocaine dealer and that Mson knew Cine
deal t cocai ne.

In 1988, Harris began selling cocaine for Cine as a
m ddl e-man brokering transactions with other custoners. In one

day, Harris received between $250, 000 and $500,000. Harris would

place the cash, mnus his percentage, in a safe at dine's
apartment . Harris once delivered cocaine to Mason at Cine's
request. Harris later heard from Mason that the cocaine was
intended for a woman in Mason's residential conplex. In 1991,

Harris was arrested on cocai ne charges. Mason paid Tokars $5, 000
to help Harris. Tokars filed affidavits at Harris's bond hearing
stating that neither Mson nor dine knew Harris to sell,
di stribute, possess, or consune illegal drugs. However, this was
after Harris had delivered the cocaine to Mason and had conduct ed

a substantial cocai ne busi ness on behalf of Cline. After obtaining



bond, Harris met with Tokars, who advised him that he would be
found guilty and receive a substantial sentence unless he could
"set soneone up." Tokars suggested setting up Cine, but Harris
refused. Harris testified that Tokars then said that Harris was
right that he could not set up Cine "because if you do Julius
[Cline], it wll role [sic] down and get Janes [Mason] because
everybody knows Janes doesn't have any noney, and he gets his noney
fromJulius."” R62-1912.

Harri s and Mason deci ded to open a new cl ub, and Mason cl ai ned
that he had secured $50,000 from Brown to open it. John Vara
("Vvara") testified that through his corporation, JDV, he sold the
| easehol d rights to D anonds and Pearls to Mason for $25,000. The
cl osing was held at Tokars's office in Novenber of 1991. Vara was
introduced to Brown by Mason, who said that Brown was part of
managenent. Mason and Tokars used Atlanta House Cubs, Inc., as
t he purchaser of the |ease.

In the spring of 1992, Tokars introduced Eddie Law ence
("Lawence") to Mson at Dianonds and Pearls. Tokars al so
i ntroduced Lawence to Cine, WIlis, and Harris. Tokars told
Lawrence that Cine was a drug dealer and that Mason was a client
for whom he | aundered drug noney. Lawence testified that Tokars
and Mason said that $500,000 was used to renovate Di anpbnds and
Pearl s.

In 1992, Cdine began receiving cocaine from Brown. At the
time, Cine was renovating Traxx, which was to be renaned the
Phoenix. WIlis testified that Cine was angry with Mason due to

the loss of the Parrot. Cine asked WIlis to invest $150,000 in



the Phoenix. WIlis was to obtain the noney from cocai ne sal es.
Cline told WIllis that he "had a white friend that was an attorney
and judge that was advising himon how to invest his noney in the
right way" and was helping himwth the clubs. R63-2080.

On August 5, 1992, a car carrying 115 kil ograns of cocai ne was
stopped in Amarillo, Texas. The Drug Enforcenent Agency ("DEA")
airlifted the car to Atlanta, and the driver agreed to cooperate.
Follow ng an internmediary's arrest, the cocaine was delivered to
Brown, who was then arrested. A search of Brown's car revealed a
business card identifying Brown and Mason's association wth
Peachtree Entertai nnment, weekly reports of D anonds and Pearls, two
digital beepers, and $49,700 in cash. DEA agents |ater executed
two search warrants for Brown's residence and found a noney
counting machi ne, a bul |l et proof vest, digital beepers, and records.
Tokars represented Brown at an August 11, 1992, detention hearing.
Assi stant United States Attorney Janis Gordon ("Gordon") expressed
to Tokars that the governnent was interested in Brown's
cooper ati on. Gordon noted that since Tokars had incorporated
Di anonds and Pearls,' she mentioned to him that he might have a
potential conflict in representing Browmn. Gordon said that if the
governnent attenpted to seize the nightclub, Tokars m ght be call ed
as a W tness.

Mason represented to the DEA and I RS agents that he was the

100% owner of Di anpbnds and Pearls and that Brown only served as the

Tokars had incorporated Di anonds, Inc., and Di anonds and
Pearls, Inc., identifying Mason as the sole director. Tokars
al so i ncorporated Peachtree Entertai nnent Goup, Inc., with Mason
and Brown as directors.



"doorman" and handy man for the club. Mason was then subpoenaed to
produce all records of the club. Wen Tokars |earned about the
subpoena, he referred Mason to another attorney. Tokars |ater told
AUSA CGordon that Brown had fired him

The records of D anonds and Pearls and Atlanta House C ubs,
Inc., were also being sought in connection with separate civil
[itigation. James MCreary ("McCreary"), an attorney for
Twilights, Inc., requested that Tokars provide Twilights wth
i nformati on about Atlanta House Clubs, Inc., and its operation of
D anonds and Pearls. Contrary to Mason's assertions to the DEA and
the IRS, Tokars clained that Atlanta House Cubs, Inc., did not
exi st, was defunct, and had no assets. Tokars said that although
the liquor license was obtained in the nanme Atlanta House C ubs,
Inc., the actual conpany was D anonds, Inc., which Tokars clai ned
was owned by Mason. Tw lights sued Atl anta House Cl ubs, Inc., and
Mason and Cine for failing to pay the additional $50, 000 required
for the purchase of Zazu's. At the tinme of the default, Jeff
Ganek, Twilights's attorney, advised his client to |iquidate the
ni ght cl ub, but when he di scovered a | iquor |icense advertisenent by
Atl anta House Clubs, Inc., for D anonds and Pearls, he suggested
that the conmpany attenpt to collect the $50, 000.

Tokars told McCreary that he thought Atlanta House C ubs,
Inc., had no assets but that he had just discovered sone assets.
Tokars informed McCreary that Cine had used Atl anta House O ubs,
Inc., to operate another club, the Phoenix. Tokars suggested that
if Twlights would di smss Mason fromthe | awsuit, Tokars and Mason

woul d hel p Tw | i ghts obtain a judgnent agai nst Atl anta House C ubs,



Inc. Tokars told McCreary that following dine' s nurder, nenbers
of his famly were operating the Phoeni x. As a result, Tokars
suggested that Twi lights m ght be able to satisfy its claimthrough
Cline's estate. Tokars told MCreary that Cdine's nurder was
drug-related. Tokars represented that Zazu's was Cine's venture
and that Cine had been very upset with McCreary's clients, even to
the point of wanting to nmurder one of them
2. The Murder of Sara Tokars

During a political fundraiser reception, Tokars stated that
his wife Sara had recently been in his office working on his
accounts receivable. Sarah Suttler ("Suttler"), the Tokars'

nei ghbor, testified that Sara often di scussed di vorci ng Tokars but

was afraid she would not get custody of their two sons. In the

fall of 1992, Suttler said Sara was el ated and said "I can divorce

Fred now because | have the goods on him and he'll not get my boys
| have found papers of income tax evasion." R69- 3671

According to Suttler, Sara gave the information to a private
detective and she felt protected by this.

In 1991, Lawence enployed Yancey in the construction
busi ness. Lawr ence knew Yancey to be a cocaine dealer. Yancey
asked Law ence for $20, 000, but Law ence, who di d not have $20, 000,
gave Yancey only $10,000 to purchase cocaine. Lawence said that
they could re-sell the cocaine and nmake the remainder of the
$20, 000. Lawrence advanced the noney, but the plan failed. Yancey
then decided to produce counterfeit noney in order to repay
Lawr ence. The United States Secret Service ("Secret Service")

began investigating their activities. Lawence testified that he



and Yancey woul d pass counterfeit noney by going to nightclubs,
buyi ng drugs, and then reselling the drugs for |egitinmte noney.
Yancey and Lawrence eventual |y becane aware of the Secret Service
i nvestigation.

Yancey introduced Lawence to Tokars. Yancey and Law ence
informed Tokars of their counterfeiting activities. Tokar s
suggested that he could take the counterfeit noney and distribute
it in the Bahamas, but the two declined. Lawence hired Tokars,
but Yancey fled and was arrested in Decenber of 1993. The Secret
Service confronted Law ence, but he denied his involvenent in the
schene. Lawr ence, acconpanied by Tokars, agreed to go to the
Secret Service office where Law ence took a pol ygraph test. Tokars
was told that Lawence tested deceptive when asked about his
i nvol venent in passing counterfeit noney. Lawence testified that
he and Tokars then began conducting a noney | aundering busi ness.
The two used Lawrence's construction business as a front and al so
i ncorporated several other businesses that were used to |aunder
noney. Lawrence solicited drug dealers by going to nightclubs.
Tokars advanced approximately $70,000 to Lawrence for operating
expenses. Tokars discussed with Lawence how he used offshore
banks to | aunder noney.

Inlate July or early August of 1992, Tokars asked Law ence if

he woul d kill sonebody. |In m d-Septenber, Tokars asked Law ence to
kill his wife Sara because she wanted to divorce him and take
everything. |n another discussion, Tokars told Lawence that Sara

want ed t he house and his noney. Law ence advi sed Tokars, "Let her

have it," saying that "he could always get that back." R65-2700.



According to Lawence, Tokars stated "that he worked too hard, he
went to school at night, and she never did anything. Al she ever
did was spend his noney, and that he wasn't going to give it to
her. He would kill her first." Id. During a |later discussion,
Law ence asked about Tokars's children. Law ence recalled that
Tokars said, "They will be alright. They wll get over it. They
are young. They will get over it." R65- 2700- 01. Lawr ence
testified that Tokars "just wanted it done" and said that "she was
putting pressure on himand he wanted to kill her. That was what
he wanted to do, he wanted her dead."” R65-2701.

Tokars first indicated that the nmurder should occur in his
of fice because he could cover it up due to his influence in
Atl anta. Lawence would not agree. Tokars then decided it should
happen in their home so it would look like a burglary. Tokar s
offered to pay Lawence $25,000 plus a portion of the life
i nsurance proceeds. In August of 1989, Tokars had increased the
life insurance proceeds on Sara from $250,000 to $1, 750, 000.
Tokars continued to pressure Lawence to kill Sara, going so far as
to threaten to destroy Lawence's business if he would not conply.
Lawence testified that Tokars said that he did not care who did
it. Law ence contacted Curtis Rower ("Rower") and offered him
$5,000 to commit the nmurder. Rower agreed. On the Monday or
Tuesday prior to Thanksgiving of 1992, Tokars infornmed Law ence
that Sara would be going to Florida and that he wanted her killed
when she canme back. Tokars was schedul ed to be in Al abama neeting
with a prisoner at that tine, so he would have an ali bi.

Sara's father testified that Sara and the two children drove



to Florida and arrived on the Tuesday before Thanksgi vi ng and t hat
Tokars flew into Tanpa the same day. Tokars returned home on
Saturday and requested that Lawence neet him the next day.
Law ence net Tokars at his | aw office, and Tokars i nforned Law ence
that Sara had already left Florida and would arrive in Atlanta
around 8:00 or 9:00 p.m Tokars checked into a Montgonery hot el
and cal I ed his answering service to | eave t he nunber where he coul d
be reached in case of an energency. That sane day, there were many
phone cal |l s i nvol ving tel ephones associ ated with Tokars, Law ence,
Sara's father, and the Montgonmery hotel.

The record denonstrates that Lawence picked up Rower around
7:00 p.m Rower was equi pped with a sawed-of f shotgun. Law ence
left Rower at the Tokars residence and instructed himto kill a
white femal e about age forty. Law ence drove to a neighboring
subdivision to wait. About two hours later, Lawence saw Sara's
white 4-Runner vehicle driving off the road. Rower got out of
Sara's vehicle and ran toward Law ence. They then drove to Atl anta
because Rower wanted to buy sone drugs.

Rower testified that when Sara arrived home, he made her get
back into her vehicle and |leave to take himto Atlanta. Rower
clainms that they pulled over, that Lawence approached, and that
Lawr ence grabbed the gun, which went off.

Stipulated testinony indicated that Sara died froma gunshot
wound to the head delivered froma distance of approximtely one
foot or less. Sara's two small children were in the vehicle at the
time of the nurder.

W bert Hunphries ("Hunphries"”), a noney |aunderer, was in



custody in Mntgonery, Al abama, in Novenber of 1992. He was
surprised to receive a visit from Tokars on the Sunday after
Thanksgiving. At the jail, Tokars asked Hunphries to sign sone
papers. Hunphries attenpted to talk with Tokars about the case,
but Tokars "talked to ne very brief like he was in a hurry or
sonet hing." R66-3035. This neeting | asted only about ten m nutes.

On the Monday followi ng the nmurder, a cousin of Sara's, Mary
Rose Tayl or ("Taylor"), contacted Sara's sister, Christine Anbrusko
(" Anbrusko"), asking her to find the papers of Tokars that Tayl or
had asked Sara to copy. Taylor went to Anbrusko's house, found the
docunents, copied them and delivered themto the police. These
records reflected off-shore bank accounts in the Bahamas and a
Class B licensed bank issued by Mntserrat. Anbrusko testified
that Sara requested that she keep the docunents in a safe place and
give themto the police if anything happened to Sara. According to
Anbrusko, Sara wanted to divorce Tokars but was concerned that he
woul d take the children. Anbrusko also said that Sara was "very
scared and intimdated.” R68-3556.

According to Sara's sister, Getchen Anbrusko Schaeffer

("Schaeffer"), after the nmurder Tokars appeared "very anxi ous, and

he was nmneking |oud noises, kind of npaning and saying, "lI'm so
afraid" and "I'm scared,’ in a loud tone of voice, very nervous
appearing." R67-3228. During a conversation with his nother and

Schaeffer, Tokars said that he did not want to help the police
because he did not want themto |ook into his business dealings.
On Decenber 6, Tokars, in the presence of counsel, was

interviewed by the police. During the interview, Tokars admtted



that his clients were crimnals, and he specifically nentioned
Mason because of Cine's nurder, the arrest of Brown, and the
murder of Brown's brother. Tokars said that Mason and Cine were
partners in the Parrot Cub and that Mason owned D anonds and
Pear| s. Tokars also admtted that he assisted Mison in
incorporating the Parrot Club and that he represented Mason in a
nunber of civil suits. Tokars further admtted that Sara had
previously hired an attorney to seek a divorce. Later that
evening, with Tokars's consent, police and federal agents searched
Tokars's residence and seized Tokars's calendars for 1988, 1989,
and 1990.

Law ence was arrested on Decenber 12 for witing bad checks.
He was questioned about Sara's nurder but denied involvenent.
Lawr ence was rel eased but then was charged for witing another bad
check. Wile Lawence was again in custody, a private investigator
for Tokars questioned him about the nmurder. On Decenber 20, the
police again interviewed Tokars regardi ng why he never previously
nmenti oned his connection with Lawence. Tokars clained that he had
di scussed their corporations and that all of his dealings wth
Lawr ence were matters of public record. Tokars described Law ence
as a business partner, and he acknow edged that he net Lawence in
connection with the Secret Service's investigation of Yancey.
Tokars nentioned that "Mason was an ongoing, regular client of
mne." R69-3808.

The police arrested Lawence and Rower on Decenber 23, 1992.
A police officer called Tokars at Sara's father's honme to inform

himof the arrest. Tokars sinply said "okay." R67-3162. Sara's



father, Dr. Anbrusko, recalled that Tokars had no reaction to the
news. Following the call, Dr. Anmbrusko asked Tokars to tell the
fam |y about Lawence. |In response, Tokars stated that he did not
bel i eve Law ence was i nvol ved. Neal W/ cox, Sara's brother-in-Iaw,
testified that during a conversation with Tokars later in the
eveni ng, Tokars "kept repeating to nme that he was worried about the
police making a deal." R67-3216. Tokars clained that the police
"were using these guys to get to him and he was worri ed about the
police making a deal for their testinony against [him." Id.

On Christmas Eve, Tokars failed to go on a famly outing to
Busch Gardens. As tinme passed w thout contact from Tokars, Dr.
Anbrusko becane worried. He went to | ook for Tokars and found him
unconscious in his hotel room The police found a suicide note.
Tokars survived this suicide attenpt.

1. | SSUES

The defendants raise the follow ng i ssues on appeal :

=

Whet her the district court erred in denying the defendants’
chal l enges to the governnment's use of perenptory strikes.

2. Wether the district court erred in admtting the statenent
Rower made at his bond heari ng.

3. Whet her the district court erred in admtting hearsay
statenments nmade by Sara.

4. \Wether Tokars was prejudiced by m srepresentations regarding
t he pol ygraph exam and the failure to produce the exam

5. \Whether Tokars had the opportunity to cross-examnm ne Law ence.

6. Wether the district court erred in denying Tokars's notion to
suppress evidence seized from Tokars's resi dence.

7. VWhet her the district court abused its discretion in its
adm ssion of various itens of evidence.

8. \Whether the jury charge on Count V was proper.



9. Whet her sufficient evidence supports Mson and Tokars's
convi cti ons.

10. Whether the district court erred in denying Mason's notion for
a new trial.

11. Whether the district court properly permtted the jury to find
t hat Tokars comm tted racketeering act nine.

12. Whether the district court abused its discretion in noving the
trial to Birm ngham Al abama

13. Wiether the district court erred in granting only one
conti nuance of the trial.

14. \Whether the district court abused its discretion in denying
Mason's notion for severance from Tokars.

15. Whet her cross-exam nation of Anbrusko was properly limted.
16. Whet her the prosecutor engaged in m sconduct.

17. \Whether the district court properly refused Tokars's
t heory-of -t he-case char ges.

18. Whether the district court violated Tokars's due process rights
by prohi biting comments by the attorneys on di sm ssed char ges.

19. Whether the references to violence and fear and other
prej udi cial evidence denied Tokars a fair trial

20. Whet her Mason was properly sentenced.

21. Whether this court's limtation of Tokars's brief denied him
the effective assistance of counsel or due process on appeal.

I11. STANDARDS OF REVI EW

A district court's findings regarding whether a perenptory
strike was exercised for a discrimnatory reason |largely involves
credibility determnations and is therefore entitled to great
def erence. See Batson v. Kentucky, 476 U S. 79, 98 n. 21, 106
S .. 1712, 1724 n. 21, 90 L.Ed.2d 69 (1986). Thus, we review a
district court's finding inthis respect only for clear error. See
Her nandez v. New York, 500 U.S. 352, 364-65, 111 S.C. 1859, 1868-
69, 114 L.Ed.2d 395 (1991) (plurality); id. at 372, 111 S.Ct. at



1873 (O Connor, J., concurring) (agreeing with the plurality that
district court's finding should be reviewed for clear error);
United States v. Alston, 895 F.2d 1362, 1366 (11th G r.1990).

This court reviews a district court's evidentiary rulings for
abuse of discretion. United States v. Wal ker, 59 F.3d 1196, 1198
(11th Gr.), cert. denied, --- US ----, 116 S.C. 547, 133
L. Ed. 2d 450 (1995).

We review findings of fact on a notion to suppress evidence
for clear error; the district court's application of the law to
those facts is subject to de novo review. United States v. D az-
Li zaraza, 981 F.2d 1216, 1220 (11th Cr.1993).

A challenge to a jury instruction presents a question of |aw
subj ect to de novo review United States v. Chandler, 996 F.2d
1073, 1085 (11th G r.1993), cert. denied, --- U S ----, 114 S . O
2724, 129 L. Ed.2d 848 (1994). W reviewa district court's refusal
to give a requested jury instruction for abuse of discretion.
United States v. Maduno, 40 F.3d 1212, 1215 (11th G r.1994), cert.
denied, --- U.S ----, 116 S. . 123, 133 L.Ed.2d 72 (1995).

Whet her there was sufficient evidence to support a conviction
is a question of |aw subject to de novo review. United States v.
Kel ler, 916 F.2d 628, 632 (11th G r.1990), cert. denied, 499 U S
978, 111 S.Ct. 1628, 113 L.Ed.2d 724 (1991). W view the evidence
in the light nost favorable to the government with all reasonabl e
i nferences and credibility choices made in the governnent's favor.
| d.

Atrial court's denial of a notion for newtrial is reviewed

for an abuse of discretion. United States v. Martinez, 763 F.2d



1297, 1312 (11th Cr.1985).

The granting of a notion for a change of venue is reviewed
for abuse of discretion. United States v. Wllianms, 523 F. 2d 1203,
1208 (5th Cir.1975).7

A denial of a notion for a continuance is reviewed for an
abuse of discretion and specific, substantial prejudice. United
States v. Bergouignan, 764 F.2d 1503, 1508 (11th Cr.1985), cert.
denied, 484 U. S. 1044, 108 S.Ct. 778, 98 L.Ed.2d 864 (1988).

Denial of a severance notion is reviewed for abuse of
di scretion. United States v. Harper, 680 F.2d 731, 733 (1lilth
Cr.), cert. denied, 459 U S 916, 103 S.C. 229, 74 L.Ed.2d 182
(1982).

Whet her the trial court erred in limting cross-exam nation

is reviewed for a clear abuse of discretion. United States v.
Lankford, 955 F.2d 1545, 1548 (11th G r.1992). However, the
district court's di scretion in limting the scope of

cross-examnation is subject to the requirenments of the Sixth
Amendnent ' s guarantee of the right of confrontation. 1d.

This court usually may only reverse a conviction based on a
prosecutor's remarks if those remarks are i nproper and prejudicial
to the defendant's substantive rights. United States v. Cannon, 41
F. 3d 1462, 1469 (11th Cr.), cert. denied, --- U S. ----, 116 S.C
86, 133 L.Ed.2d 44 (1995).

The question whether a particular sentencing guideline

’I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cir.1981) (en banc), this court adopted as binding precedent al
decisions of the former Fifth Grcuit handed down prior to
COct ober 1, 1981.



applies to a given set of facts is a question of |aw reviewed de
novo. United States v. Shriver,967 F.2d 572, 574 (11th G r.1992).
This court reviews atrial court's determ nation of the quantity of
drugs used to establish a base offense |evel for sentencing
pur poses under the clearly erroneous standard. United States v.
Taffe, 36 F.3d 1047, 1050 (11th Cr.1994).
V. ANALYSI S

Initially we note that many of the issues in this case are
subject to review for an abuse of discretion. Qur review of the
record persuades us that the district court did not abuse its
di scretion in noving the trial to Birm ngham Al abama; in granting
only one continuance of the trial; and in denying Mason's notion
for severance from Tokars. Moreover, we conclude that Tokars's
argunents regardi ng i ssues nineteen and twenty-one are neritless.
Accordingly, we summarily affirmthe district court's disposition
of these issues.® The remmining issues meriting discussion are
addressed infra.

A J.EB. v. Alabama ex rel T.B.

The defendants argue that the government purposefully
di scrimnated on the basis of gender in violation of J.E B. .
Al abama ex rel. T.B., 511 U. S. 127, 114 S.C. 1419, 128 L.Ed.2d 89
(1994), by exercising its perenptory chall enges to renove nen from
the venire. The governnment exercised its first ten strikes to
remove nmen, and after an objection by Tokars, the governnent struck
three nen and three wonen. After the jury was struck, the district

court heard the defense chall enge. Wen confronted by the defense

3See Eleventh Cir. Rule 36-1.



all egation that the governnent was inpermssibly striking, the
governnment argued that there was a smaller nunber of wonen in the

venire and that the defense engaged in its own practice of striking

wonen. *

The governnent then conceded:

[We did not strike men just to strike nen, nor did we strike
wonen just to strike wonen ... In fact, the defendants could
have w ped out the entire sex of wonen with their strikes and
still had five to go, and as a matter of principle, | think
every sex should be represented in a trial of this nature as
shoul d every race be represented, and so we undert ook a course
of action anticipating the defendants woul d do what they did,
whi ch was strike alnost in the exact opposite proportion of
wonen to nmen, because if you | ook at the bal ance, the greater
proportion of their strikes were wonen.

R56- 532- 33. The governnment also argued that nmen had not been
declared to be a cognizable group for purposes of a Batson
chal | enge.

Regardi ng the challenge the district court stated:

| don't think nen do constitute a cogni zabl e group for Batson.
There is a case in the Suprenme Court presently regarding
whet her wonen constitute a cogni zable group. The hol di ng of
the circuit[s] so far, the Fifth Grcuit has held that wonen
do not constitute a cogni zabl e group. So have the Fourth and
[the] Seventh. The Ninth Crcuit has gone the other way.

do not know of any circuit decision that has held that nen are
a cogni zable group ... | do not think the challenge is valid.
However, given the degree of novelty of the i ssue, M. Parker,
do you and Ms. Monahan want to place on the record what your
reasons were for striking the nen that you struck?

R56- 534- 35. The governnent proceeded to state gender-neutral
reasons for each of its strikes. The district court overrul ed the

def endants' objections, and the case proceeded to trial with a jury

*Al t hough not relevant to our analysis, we find it
interesting that Tokars's counsel intimted his own
di scrimnatory views during the chall enge conference: "[My
readi ng of the Governnment's strikes was that it was al nost al
straight males, and then at the end out of the last four, | think
they struck three femal es, one black female and two regul ar
femal es.” R56-531 (enphasis added).



conposed of eight nmen and four wonen.

After the jury returned its verdict in this case, the Suprene
Court decided J.E. B., thereby extending Batson to gender.
Consequently, Mason noved for a new trial. The district court
conducted a hearing on the notion and determ ned that J. E. B. should
not be applied retroactively because it was not forecast by prior
decisions to the sane degree as was Batson. The district court's
conclusion regarding the retroactivity of J.E. B. was incorrect in
[ight of the Suprene Court's decisionin Giffith v. Kentucky, 479
U S 314, 328, 107 S.C. 708, 716, 93 L.Ed.2d 649 (1987), which
mandates that "a new rule for the conduct of crimnal prosecutions
is to be applied retroactively to all cases, state or federal
pending on direct review or not yet final, wth no exception for
cases in which the new rule constitutes a "clear break' with the
past."

However, the district court also found that the governnment's
proffered reasons were non-pretextual and expl ai ned:

Finally, I do recognize that an inference of

di scrimnation, whether it be race discrimnation or gender

discrimnation, can be inferred from a pattern of strikes.

Now, in this case it is true that the governnent utilized 13

of its 16 strikes to strike nen. However, in determ ning

whet her an i nference of discrimnation nmay properly be rai sed,
| think it is appropriate to consider the factual setting as

a whole, and in this case the factual setting reflects that

t he panel that we began with, the panel of, | believe it is,

56 disproportionally represented nmen. Apparently 55 percent

of that panel consisted of nen. In addition to that, the

record reflects that the defendants collectively struck a

di sproportionate nunmber of wonen. Therefore, the setting

within which the government exercised its strikes was a

setting within which wonen were under-represented both as a

product of the initial makeup of the panel, and as a product

of the pattern of strikes reflected by the defendant's [sic]
strikes.

R79- 67- 68.



The Suprenme Court has established a three-step analysis to be
applied when addressing a claim that perenptory challenges were
used in a manner that violates the Equal Protection O ause. See
Her nandez v. New York, 500 U.S. 352, 358-59, 111 S.Ct. 1859, 1865-
66, 114 L.Ed.2d 395 (1991) (plurality opinion). First, the party
chal | engi ng the perenptory stri ke nust establish a prinma faci e case
that the prosecutor exercised the perenptory strikes for a
di scrimnatory reason. See id. Second, if the prim facie case
has been established, the burden shifts to the proponent of the
perenptory chal l enge to articul ate a gender-neutral expl anation for
the strike. See id. The Suprene Court clarified that in order to
satisfy step two, "a "legitinmate reason’ is not a reason that nmakes
sense, but a reason that does not deny equal protection.” Purkett
v. Elem --- US ----, ----, 115 S C. 1769, 1771, 131 L. Ed. 2d 834
(1995) (per curiam). Third, the trial court nust ascertai n whet her
t he opponent of the strike has carried his or her burden of proving
intentional discrimnation. Hernandez, 500 U.S. at 359, 111 S. Ct
at 1866. The district court's findings on the issue of

discrimnatory intent are entitled to great deference and are

reviewed for clear error. 1d., 500 U S at 364-65, 111 S.C. at
1868- 69.
This case presents a situation of mxed notives. It is

apparent from the governnent's statenents followng Tokars's
chal l enge that gender was indeed a factor that was considered in
exercising its strikes. Tokars and Mason argue that this statenent
constitutes a blatant adm ssion of discrimnatory intent that

negates the relevance of any other non-discrimnatory reasons



offered. As such, Tokars and Mason contend that the governnent's
actions violated J.E.B. This circuit, however, has recently joi ned
three other circuits in adopting dual notivation analysis for
pur poses of Batson. See Wallace v. Mrrison, 87 F.3d 1271 (11th
Cir.1996) (applying dual notivation where prosecutor stated that
race was a factor considered in the exercise of perenptory strike);
United States v. Darden, 70 F.3d 1507, 1530-32 (8th Gir.1995)
(applying dual notivation where prosecutor struck on basis of
yout h, inexperience, and alleged young black fenmal e tendency "to
testify on behalf and be nore synpathetic toward individuals who
are involved in narcotics"), cert. denied, --- US. ----, 116 S. C
1449, 134 L.Ed.2d 569, and cert. denied, --- US ----, 116 S.C
2567, 135 L.Ed.2d 1084 (1996); Jones v. Plaster, 57 F.3d 417, 421-
22 (4th G r.1995) (applying dual notivation but remanding to
district court for clarification of findings regardi ng whether the
strike was exercised for a discrimnatory purpose and whether it
woul d have been exercised in the absence of the discrimnatory
purpose); Howard v. Senkowski, 986 F.2d 24, 27-31 (2d G r.1993)
(appl ying dual notivation to prosecutor's pre-Batson statenents).
Dual notivation analysis grants the proponent of a strike the
opportunity to raise an affirmati ve defense after the opponent of
the strike has established a prima facie case of discrimnation.
Wal | ace, 87 F.3d at 1274-75; Howard, 986 F.2d at 30. |In order to
prove this affirmative defense, the proponent of the strike bears
t he burden of proving by a preponderance of the evidence that the

stri ke would have been exercised even in the absence of the



discrimnatory notivation. Wallace, 87 F.3d at 1275.°

After a careful review of the record, we conclude that the
district court's findi ngs t hat the  governnent of fered
gender-neutral reasons for the strikes is not clearly erroneous.
The district court conducted a hearing during which it reviewed
each of the governnent's reasons for striking the jurors and found
themto be gender-neutral. In making a finding of no pretext, the
district court in effect made the appropriate findings necessary
for dual notivation analysis. Applying dual notivation, we
conclude that the governnment would have exercised the strikes in
t he absence of any discrimnatory notivation.®

Finally, we note that resort to dual notivation analysis w ||

°I'n Howard, the Second Circuit held that the dual notivation
anal ysis used by the Suprene Court in the constitutional context
shoul d apply to Batson challenges. See, e.g., Village of
Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U S. 252,
270-71 n. 21, 97 S.C. 555, 566 n. 21, 50 L.Ed.2d 450 (1977);
M. Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S. 274,
287, 97 S. . 568, 576, 50 L.Ed.2d 471 (1977).

®We acknow edge that in Purkett, the Supreme Court stated
that "the ultinmate burden of persuasion regarding racial
notivation rests with, and never shifts from the opponent of the

strike." Purkett, --- US at ----, 115 S.C. at 1771. However,
we do not perceive this | anguage to prohibit the application of
dual notivation analysis. In Purkett, the Court faced the

guestion whet her the proponent of the strike should be required
to present a plausible or persuasive reason for striking a juror
in order for the reason to be considered race-neutral. 1d. The
Court found that such a requirenent stopped the analysis too
early and, in effect, relieved the burden of persuasion regarding
di scrimnatory notivation fromthe opponent of the strike. |Id.
As such, the Court found that the proponent of the strike may

of fer an inplausible reason as long as it is not race-based on
its face. 1d. \Wereas the opponent of the strike in Purkett
sought to avoid its burden of persuasion in the face of an

i npl ausi bl e expl anation, the dual notivation analysis provides an
affirmati ve defense to the proponent of the strike but does not
take away the ultimate burden of persuasion fromthe opponent of
t he strike.



rarely be necessary. By now, no conpetent prosecutor or defense
attorney is unaware of the fact that strikes on the basis of race
or gender are prohibited. The procedural posture of this case is
unusual in that the law at the time of trial was unclear as to
whet her Bat son woul d be extended to gender. Unlike the respondent
in J.E.B., the governnent in this case expressed that it was not
striking nmen on the basis of stereotyping. Furthernore, both the
prosecutor and defense counsel could have raised a J.EB
chal l enge. Moreover, the jury itself ultimtely consisted of eight
men and four wonen. \Wiile the ultimate conposition of the jury
does not nullify the possibility of gender discrimnation, it is a
significant factor in the highly deferential review we afford the
district court's conclusions. See United States v. Jimnez, 983
F.2d 1020, 1023-24 (11th Gr.), cert. denied, 510 U S. 925, 114
S.Ct. 330, 126 L.Ed.2d 276 (1993).
B. Rower's Bond Hearing Statenents

Tokars argues that the district court erred in admtting the
out-of -court testinony offered by Rower during his Cobb County bond
hearing under Federal Rule of Evidence 804(b)(3)." At |east

‘Federal Rule of Evidence 804(b)(3) provides:

The follow ng [is] not excluded by the hearsay
rule if the declarant is unavail able as a w tness:

A statenent which was at the tine of its making so far
contrary to the declarant's pecuniary or proprietary
interest, or so far tended to subject the declarant to
civil or crimnal liability, or to render invalid a
claimby the declarant against another, that a
reasonabl e person in the declarant's position would not
have nmade the statenment unless believing it to be true.
A statenment tending to expose the declarant to crim nal
l[iability and offered to excul pate the accused is not
adm ssi bl e unl ess corroborating circunstances clearly



portions of the Rower bond hearing testinony were, in fact,
rel evant statenments nade by Rower agai nst his penal interest within
the neaning of Rule 804(b)(3). Mor eover, because Rower was
unavai lable to testify at trial, and because his statenent
regarding Lawrence's offer of $5,000 to conmmit nurder and his
statenments admtting the kidnapping were nade against his pena
interest and were corroborated by other evidence in the case, we
conclude that the statenents were properly admtted.

If there was any error in the adm ssion of the Rower
t esti nmony, however, such error was harm ess. None of the testinony
directly incul pated Tokars. The testinony was only relevant as to
Tokars's involvenent in the kidnapping insofar as it denonstrated
that Sara Tokars was, in fact, kidnapped. However, the testinony
of Lawence and Detective MEntyre, considered independent of
Rower's testinony, was nore than sufficient to prove the fact that
Sara Tokars was ki dnapped. Furthernore, the evidence crucial to
Tokars's guilt regarding the nurder-for-hire schene was that which
related to his dealings with Lawence, not that which related to
Lawrence's dealings with Rower, the main subject of Rower's
testinony. Finally, although Rower's testinony may have been
corroborative, in part, of Lawence's testinony, Tokars inpeached
Lawr ence on cross-exam nation, and Rower's testinony contradicted
Lawr ence's i n sone respects. Thus, any corroboration of Law ence's

testimony by Rower had a mnimal effect on the jury's perception of

indicate the trustworthi ness of the statenent.



Law ence's credibility.®
C. Hearsay Statenents of Sara

The gover nment i ntroduced t hrough several w tnesses statenents
made by Sara regardi ng her state of m nd and the course of conduct
Wi th respect to certain docunents. The governnment offered each of
the contested statenents under one of two theories: "(1) to
denonstrate the state of m nd of Sara Tokars, over the course of an
approximately three-year period, as to her intent to divorce Tokars
and to show how t he evol ution of her state of m nd over that period
provi ded a notive for Tokars to schene to nurder her; and (2) to
denonstrate a course of conduct, nost often that of vari ous persons
relating to copies of certain docunents found by Sara Tokars that
were incrimnating as to Tokars and that eventually were turned
over to both state and federal |aw enforcenent officials after the
death of Ms. Tokars." CGovernnent's Br. at 69. The gover nnment
argues that, with respect to the first theory, the statenents fal

within Federal Rule of Evidence 803(3),° and, pursuant to the

8 Tokars al so argues that the district court erred in not
allowing himto introduce the entire statenment under Federal Rule
of Evidence 106 (rule of conpleteness) and 806 (i npeachnent of
declarant). However, after the district court refused, Tokars's
counsel asked instead to introduce only certain portions of the
statenment, which the court allowed. After review ng the record,
we are persuaded that the district court did not abuse its
discretion in limting the introduction of the remainder of the
statenment. Moreover, assum ng arguendo that the district court
erred, any error was harnl ess.

Federal Rul e of Evidence 803(3) states as foll ows:

The follow ng [is] not excluded by the hearsay rule,
even though the declarant is available as a w tness:

A statenent of the declarant's then existing state of
m nd, enotion, sensation, or physical condition (such
as intent, plan, notive, design, nental feeling, pain,



second theory, the statenents are not "hearsay” as defined in
Federal Rule of Evidence 801(c).™

Regarding the first theory, we conclude that, at |east when
relevant to the notive to kill, evidence of the victims state of
mnd is adm ssible under Federal Rule of Evidence 803(3). See
United States v. Di Nome, 954 F.2d 839, 846 (2d Cir.) (statenents
about victinms' existing and ongoing suspicions concerning
def endant's exportation business relevant to show notive to kill),
cert. denied, 506 U S. 830, 113 S.C. 94, 121 L.Ed.2d 56 (1992);
United States v. Donley, 878 F.2d 735, 738 (3d Gir.1989)
(statenments showing that victimintended to nove out of military
apartnment and separate from defendant), cert. denied, 494 U S
1058, 110 S.C. 1528, 108 L.Ed.2d 767 (1990). Tokars clains that
a homcide victinms state of mnd is not sufficiently relevant to
admt out-of-court statements of fear unless the defense is
sel f-defense, suicide, or accidental death, citing for this
proposition; United States v. Kaplan, 510 F.2d 606 (2d Cr.1974).
However, Kaplan invol ved possession with intent to distribute and
di stribution of heroin, not hom cide, and the declarant's state of
m nd was not an issue. Tokars knew of the change in Sara's state

of m nd when he asked Lawence to kill her. The fact that she

and bodily health), but not including a statenent of
menory or belief to prove the fact renenbered or
believed unless it relates to the execution,
revocation, identification, or terns of declarant's
will.

“Federal Rule of Evidence 801(c) provides: " "Hearsay' is
a statenment, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.”



wanted to divorce himand take all of his noney is what apparently
pronpted himto have her killed. Consequently, Sara's state of
m nd was extrenely relevant to Tokars's notive to kill.

Wth respect to the second theory, we agree with the
government that the chall enged statenents do not constitute hearsay
at all. They were offered to explain the course of conduct that
occurred when Sara inforned Taylor of the existence of the
docunents, delivered themto Anbrusko, and directed that they be
turned over to the police if anything happened to her. Because
they were not offered to prove the truth of the matter asserted,
t hese statenents were not hearsay. Mor eover, establishing the
course of conduct between the deposit of the docunents wth
Anbrusko and their eventual subm ssion to the police was rel evant
to this case. For the foregoing reasons, we see no abuse of
di scretion in the district court's adm ssion of Sara's statenents.
D. Prejudi ce—M srepresentati ons and Pol ygraph

Tokars argues that the governnent failed to produce the
results of two polygraph exans adm nistered to Law ence. The
government did release the Secret Service polygraph to the

def endants.* At trial, the district court found that there was no

“Tokars contends that the admission of the Secret Service
pol ygraph of Lawence was error. Pursuant to United States v.
Pi cci nonna, 885 F.2d 1529, 1536 (11th G r.1989) (en banc),
pol ygraph evidence may be admtted to i npeach or corroborate
testinmony of a witness at trial within the court's discretion, so
| ong as the opposing party has adequate notice of the evidence
and an opportunity to secure its own polygraph. During his
openi ng statenent, Tokars clained that his relationship with
Law ence was that of a businessman investing in a rising
entrepreneur. Tokars acknow edged the exi stence of the polygraph
test and in fact consented to the test. The pol ygraph was not
introduced to prove that Lawence told the Secret Service the
truth, but to prove that Lawence had been deceptive and that



Brady'> or Gglio®™ material in the results of the pol ygraph, which
was adm ni stered to Lawence to enable himto enter the Wtness
Protection Program Counsel for Tokars then asked for the
guestions that were asked of Lawrence, and t he governnent di scl osed
these two questions: "Do you have any specific plans to | ocate or
harm another witness in the progran? Do you have any specific
plans to intimdate or threaten another wtness in the progranf"
R64- 2561. In its brief, the governnent concedes that one could
reasonably infer fromits disclosure of only two questions that in
fact only two questions were asked. On cross-exam nation, Law ence
i ndi cated that he was asked six or seven questions and in response
t o questions gave the inpression that he was pol ygraphed regarding
the truthful ness of his testinony about Tokars. Tokars charged
that Lawence was |ying about the nunber of questions but then
di scovered that there were in fact nore than two questions. The
district court ordered the governnment to produce the entire |list of
guesti ons. The court concluded that it had no opinion as to
whet her Lawence had intentionally Iied; however, the court
expressed concern over the matter of giving the jury the i npression
that Lawence had been pol ygraphed regarding his testinony about
Tokars. The district court resolved the issue by allowng the

government, over objection, to read a statenent to the jury

Tokars was so i nfornmed. Thus, we see no error in the adnission
of the polygraph exam However, even assum ng that the adm ssion
was erroneous, any error was harmnl ess.

“Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 2d
215 (1963).

“Ggliov. United States, 405 U.S. 150, 92 S.Ct. 763, 31
L. Ed. 2d 104 (1972).



confirm ng that Law ence was gi ven a pol ygraph exambefore entering
the Wtness Protection Program but which stated that he was never
asked any questions regardi ng whether his testinony at trial was or
woul d be truthful.* W are persuaded that the district court
corrected any possible error by allow ng the governnment to inform
the jury that Lawence was not questioned during the polygraph
exam nation about his testinmony regarding Tokars.™
E. Opportunity to Cross-Exam ne Law ence

Tokars clains that he was "deprived of a thorough
cross-exam nation of Lawence due to the quashing of his
subpoenas.” Tokars' Br. at 23-25. The State of Ceorgia provided
Lawence wth discovery, which included Tokars's statenents,
Wi tness statenments, and various records. Tokars sought pre-trial
production of these docunments pursuant to a Federal Rule of
Crimnal Procedure 17(c) subpoena. The district court found that
the State of Ceorgia provided Tokars with all discovery materials
that were provided to counsel for Lawence and quashed the

subpoena. The district court gave additional reasons for its

“The governnent stated to the jury:

On Cctober 27, 1993, in connection with M. Lawence's
entry into the Bureau of Prisons Wtness Protection
Program he was given a pol ygraph exam nation. He was
never asked, nor did he ever answer any questions as to
whet her his testinony in any trial was or would be
truthful. He was asked whether, in answering the
guestions by the pol ygrapher, would he answer the
questions truthfully.

R71-4196.

W note that during closing argument, Tokars's counsel
argued that Lawrence |ied about the questions he was asked in the
pol ygraph exam nati on.



decision to quash the subpoena, but did so in a sealed order
because the di scussion reveal ed Tokars's theory of defense. After
reviewmng the district court's sealed order and the record
pertaining to this issue, we conclude that the district court's
factual findings were not clearly erroneous and that the district
court did not abuse its discretion. See United States .
Silverman, 745 F.2d 1386, 1397 (11th Cr.1984).
F. Evidentiary I|ssues
1. Silver's testinony

Tokars clainms that the district court erred in allow ng Murray
Silver to testify about Tokars's request that Silver solicit drug
deal ers for noney |aundering services and in admtting articles
about noney | aunderi ng aut hored by Tokars as extrinsic act evidence
adm ssi bl e under Federal Rule of Evidence 404(b). In denying the
defense nmotion in limne, the district court stated that the
articles would be rel evant to show specific intent. After Silver's
direct exam nation, the district court gave a limting instruction
at the request of defense counsel.

Extrinsic act evidence is admssible if the evidence is
rel evant to an issue other than the defendant's character and if
t he probative val ue of the evidence is not substantially outwei ghed
by its potential to prejudice the defendant. See United States v.
Costa, 947 F.2d 919, 925 (11th G r.1991), cert. denied, 504 U S
946, 112 S. Ct. 2289, 119 L.Ed.2d 213, and cert. denied, 506 U.S.
929, 113 S. . 360, 121 L.Ed.2d 272 (1992). In addition, the
district court nust provide alimting instruction, as was t he case

here. See id. Although Tokars clains that he never denied "know



how, " he never entered into any witten stipul ation renoving intent
as an issue for the jury. See id. ("Because the defendants did
not affirmatively take the issue of intent out of contention by
stipulating that they possessed the requisite intent, the district
court did not abuse its discretion in admtting evidence of
uni ndicted extrinsic bad acts."). Based on our review of the
record, we conclude that the district court did not abuse its
di scretion because the evidence regarding noney |aundering was
relevant to the issue of intent and its probative value was not
substantially outweighed by the risk of undue prejudice to the
def endant .
2. Tax evasion

Tokars argues that the district court erred in admtting
extrinsic evidence of his all eged tax evasion. Based on our review
of the record, however, we conclude that the district court did not
abuse its discretion in this matter. In addition, assum ng
arguendo that the district court erred, any error would be
harm ess.
3. Murder scene phot ograph

Tokars contends that the crinme scene photograph of Sara's
mur der shoul d not have been admtted because its probative val ue
was outwei ghed by its prejudicial effect in violation of Federal
Rul e of Evi dence 403. W have revi ewed t he phot ograph and concl ude
t hat the photograph of the nurder victimwas extrenely relevant to
the crimes charged. Thus, this claimis neritless.
4. Hom cides other than Sara

The defendants argue that evidence of the nmurders of Dante



Snowden (" Snowden") and Ronnie Smth shoul d not have been adm tted.
The district court provided a limting instruction that the
evidence was admitted for the limted purpose of explaining the
Detroit Police's determnation that Ferguson was a suspect in
Snowden' s nurder. These nurders were relevant to explain why
Ferguson and Cline left Detroit. Tokars and Mason al so object to
the adm ssion of the nurders of Cline and Brown's brother Darryl
Hill. The evidence concerning these nurders was relevant to
present a conplete account of the story of the enterprise. See
United States v. Fortenberry, 971 F.2d 717, 721 (11th G r.1992),
cert. denied, 506 U S. 1068, 113 S. . 1020, 122 L.Ed.2d 166
(1993). Moreover, the testinony did not substantially prejudice
t he defendants. Accordingly, we conclude that the district court
did not abuse its discretion.
5. Testinony of Agents Tw bell and Davis

Tokars objects to the adm ssion of testinony by agents
Twi bell and Davis regarding out-of-court statenents nade by Billy
Carter and G eg Johnson. The governnent argues that Carter and
Johnson's statenents were adm ssible as co-conspirator statenments
under Federal Rule of Evidence 801(d)(2)(E). Tokars argues that
there was no existing conspiracy at the tinme of the statenents.
Co-conspirator statenments are adm ssible so | ong as the conspiracy
exi sted, the declarant and the defendant were involved in the
conspiracy, and the statenent was made in the furtherance of the
conspiracy. United States v. Van Henel ryck, 945 F. 2d 1493, 1497-98
(11th Gr.1991). W review the district court's factua

determ nations that the conspiracy existed and that the statenent



was made in furtherance of that conspiracy under the clearly
erroneous standard. See United States v. Allison, 908 F.2d 1531,
1533-34 (11th Cir.1990), cert. denied, 500 U S. 904, 111 S C.
1681, 114 L.Ed.2d 77 (1991). Based on our review of the record, we
see no error in the adm ssion of this evidence. Mor eover, even
assumng that the district court erred, any error was harmnl ess.
6. Birth certificates

Tokars argues that the district court re-opened the record in
order to allow the government to admt birth certificates to
establish the birth dates of Lawence and Rower. However, the
governnent argues that the district court sustained a defense
hearsay objection to admtting the birth dates through a w tness
and that the governnent requested a one-day continuance to obtain
the birth certificates. Based on our review of the record,
Tokars's argunent is neritless.
7. Cobb County police records

Tokars argues that the adm ssion through a Cobb County police
officer of the contents of a sealed envel ope—police reports,
handwitten notes, and a business card—was error. Qur review of
the record | eads us to conclude that the district court commtted
no error. 1In addition, if any error was commrtted, such error was
harm ess. '
G Jury Charge to Count V

Tokars clains that the district court's jury charge regardi ng

W concl ude that Tokars's argunent regarding the district
court's denial of his notion to suppress evidence seized fromhis
residence is neritless in light of his voluntary consent to the
search.



Count V, the nurder-for-hire count, was nodified by the court
wi thout notice, and thus created a variance from the evidence
presented at trial. Tokars contends that the parties and the court
agreed to a jury instruction that would require the jury to nake a
unani nous finding as to each of two phone calls made in furtherance
of the murder-for-hire schenme. During the charge conference, the
governnent consented to Tokars's requested instruction, but the
court, refusing to get involved in a discussion of the evidence
with the jury, concerned itself with clarifying the interstate
el ement of the offense. As previously nentioned, we review a
district court's refusal to give a requested charge for abuse of
di scretion. Maduno, 40 F.3d at 1215. Based on our review of the
record, we see no abuse of discretion concerning this issue.
H. Sufficiency of the Evidence
Tokars and Mason argue that there was i nsufficient evidenceto
support their convictions and that the district court should thus
have granted their notions for acquittal. Whet her there was
sufficient evidence to support a conviction is a question of |aw
subj ect to de novo review by this court. Keller, 916 F.2d at 632.
This court views the evidence in the light nost favorable to the
governnent, wth all reasonable inferences and credibility choices
made in the governnent's favor. | d. Qur review of the record
persuades us that there was sufficient evidence to support the
convictions of Tokars and Mason. Thus, we will address only sone
of the defendants' contentions.
Count | charged a racketeering conspiracy involving a

nar coti cs noney | aundering enterprise. Mson and Tokars cl ai mt hat



the evidence did not prove that there was one RI CO enterprise or
conspiracy, arguing that at best, the record shows the exi stence of
two conspiraci es—ene i nvolving Cine and t he ot her invol vi ng Brown.
Tokars's involvenent consisted of his role in |aundering cocai ne
noney and engagi ng in acts of violence. Mson participated in the
enterprise by laundering cocaine proceeds, distributing cocaine,
and aiding and abetting viol ence. "Whether the evidence supports
finding a single conspiracy is a question of fact for the jury."
United States v. Valera, 845 F.2d 923, 928 (11th Cr.1988), cert.
denied, 490 U.S. 1046, 109 S.C. 1953, 104 L.Ed.2d 422 (1989)
(citation omtted). Qur review of the record persuades us that a
reasonable jury could conclude that one R CO conspiracy or
enterprise existed.

Count VI charged Tokars, Mason, Ferguson, Hudson, and
uni ndi cted co-conspirators with a conspiracy to possess with intent
to distribute cocaine in violation of 21 U S.C. 88 841(a)(1) and
846. Tokars argues that the governnment's contention that his noney
| aundering connected him to the drug conspiracy is erroneous.
Money | aunderers, however, play an integral and inportant role in
a drug enterprise. See United States v. Perez, 922 F.2d 782, 785-
86 (11th Gir.), cert. denied, 501 U.S. 1223, 111 S.Ct. 2840, 115
L. Ed. 2d 1009 (1991).% <Qur thorough review of the record persuades
us that there was sufficient evidence of Tokars's and Mson's

i nvol venent in the cocai ne conspiracy to support their convictions.

YI'n addition, by testifying, Tokars bol stered the
governnment's case because the jury was entitled to disbelieve his
testinmony. See United States v. Brown, 53 F.3d 312, 314 (1l1th
Cr.1995), cert. denied, --- US ----, 116 S.C. 909, 133
L. Ed. 2d 841 (1996).



Pursuant to 18 U.S.C. 8§ 1956(a)(1)(B)(i), it is "illegal to
know ngly enter into a financial transaction involving the proceeds
of a "specified unlawful activity' wth the intent to conceal or
di sgui se the nature, location, source, ownership, or control of
t hose proceeds.” United States v. MIler, 22 F.3d 1075, 1079 (11lth
Cr.1994). WMason was convicted of four substantive violations of
88 1956(a)(1)(B)(i) and 2 as charged in Counts VII1, IX, X, and Xl.
Tokars was convicted of Counts X and XI. There was nore than anple
testinmony to prove that Mason knew that the noney invested in the
ni ght cl ubs was drug proceeds. Thus, there was sufficient evidence
regarding Counts VIIl, IX and X. Likew se, we conclude there was
sufficient evidence of Tokars's know edge of and i nvol venent in the
noney | aundering activities. Count Xl involved Brown's purchase of
a Lexus for his partner, Mason.'® Tokars's cul pability was premn sed
on a Pinkerton' theory. Mason's culpability was prenised on his
aiding and abetting Brown in the |aundering of cocaine proceeds.
We are persuaded that the evidence is sufficient to sustain the
noney | aundering convicti ons.

Count XI'll charged the defendants with conspiracy to | aunder
nmoney in violation of 18 U.S.C. § 1956(g). Mason argues that there
was no noney |aundering conspiracy. He also clains that even

assuming that there was a conspiracy, there were nmultiple

®VMason contends that a prejudicial variance occurred
because the indictnent indicated that the transaction transpired
in Decenber of 1991 but testinony at trial indicated purchases
before and after Decenber. However, Mason fails to explain how
this prejudices him Accordingly, we see no error.

9pi nkerton v. United States, 328 U S. 640, 66 S.Ct. 1180,
90 L.Ed. 1489 (1946).



conspiracies, or if there was only one conspiracy, that he was not
a menber. Tokars clains that the evidence nust show that the
conspiracy commenced after October 28, 1992, in order to avoid an
ex post facto problemand that the pled overt acts are insufficient
to prove a conspiracy. Qur review of the record persuades us that
there was sufficient evidence to support these convictions.
Tokars argues that the superseding indictnent changed the
charged of fenses of nmurder in Count IIl to those of Kkidnaping, but
that, despite this redaction, the governnent focused on the of fense
of nurder, disregarding that the offense to be proved was
ki dnapi ng. Further, Tokars contends that the governnment failed to
prove that Tokars had any involvenent in kidnaping Sara. Despite
Tokars's protestations, Sara's kidnaping was a reasonably
f or eseeabl e consequence of placing a contract "hit" on Sara's life.
Tokars and Law ence were co-conspirators in a cocai ne conspiracy;
therefore, it was reasonably foreseeabl e that originally unintended
acts of violence mght occur. See United States v. Broadwell, 870
F.2d 594, 603-04 (11th G r.) (kidnaping reasonably foreseeable in
a drug conspiracy), cert. denied, 493 U S. 840, 110 S.C. 125, 107
L. Ed. 2d 85 (1989); United States v. Alvarez, 755 F.2d 830, 847-49
& n. 21 (11th Cr.) (murder reasonably foreseeable in a drug
conspiracy), cert. denied, 474 U S. 905, 106 S.Ct. 274, 88 L. Ed.2d
235 (1985), and cert. denied, 482 U S. 908, 107 S.C. 2489, 96
L. Ed. 2d 380 (1987). Based on our review of the record, we concl ude

that there was sufficient evidence to support the conviction on



this count.?
. Jury Finding on Racketeering Act N ne

Tokars clainms that the district court erred by allow ng the
jury to find that he commtted Racketeering Act N ne (Count Xl),
under the vicarious co-conspirator liability theory of Pinkerton.
Tokars essentially argues that one nust actually and not
derivatively possess the requisite specific intent to commt an
underlying predicate act in a R CO prosecution in order for that
predi cate act to qualify as an "act of racketeering” for purposes
of 18 U.S.C. 8 1961(5). However, we need not reach the merits of
this argunent. Any error would be harml ess, because the jury
specifically found that Tokars commtted three other racketeering
acts that constituted a pattern of racketeering activity. Thus,
the two racketeering acts necessary to support the RI CO conviction
still remained. See 18 U S.C. 8§ 1961(5).
J. Limtation of Cross-Exam nation of Anmbrusko

During t he cross-exam nati on of Anbrusko, Tokars attenpted to
show Anbrusko' s bias on her part by questioning her about evidence
of her bad relationship with Tokars. The district court granted
t he governnent's notion in |imne precluding Tokars from exam ni ng
Anbrusko regardi ng certain evidence. The governnment contends that
the district court did not err in excluding the evidence because it
was i nperm ssi bl e bad character evidence which did not inpeach the

credibility of the witness. Because Anbrusko's bi as agai nst Tokars

Mason al so argues that the court erred in denying his
notion for a new trial based on insufficiency of the evidence.
However, based upon the above discussion, Mason's argunent is
meritless.



was sufficiently established,® we hold that the district court did
not abuse its di scretion in [imting the scope of
cross-examnation. In addition, assuming that the district court
erroneously excluded such evidence, any error was harmnl ess.
K. Prosecutorial M sconduct

Mason al | eges that the court erred in denying his notions for
a mstrial based on prosecutorial m sconduct. During opening
statenments the governnent suggested that the phrase "wolves in
sheep's clothing," R57-621-22, would play a role in the case
because the jury would be called upon to determne if the
defendants were wolves in sheep's clothing or nerely sheep. In
addi tion, the governnment used very vivid | anguage to describe the
torture of Mchael Jones, relaying that Ferguson treated Jones
"like a piece of neat." R57-634. Tokars and Mason al so allege
t hat prosecutorial m sconduct occurred during cl osing argunment when
t he governnment appeal ed to t he consci ence of the community and made

religious references.*” Al though the prosecutors may have gone a

ZAnbrusko admitted during cross-exam nation that she and
Tokars did not share a good rel ationship. She also reveal ed that
she did not inplicate Tokars until five days after her initial
interviewwth the police, and she admtted that she had been
contacted by the nedia and had been approached about a book deal .

*The obj ectionabl e portion of the closing argunent reads as
fol |l ows:

He is a wolf in sheep's clothing, and you know it.
And so is Janes Mason. Wl ves in sheep's clothing,
t hey were masqueradi ng and parading in our society as
pillars of the community, and this is why we have so
many problens in dealing with drugs. This is why we
cannot educate our children to have respect when
menbers of the community who are pillars are aiding and
abetting the sales of this product that is destroying
our communities whether they are in public housing or



bit overboard by bringing in two of the Ten Conmandnents and the
public policy against drugs, in light of the nonunental evidence
agai nst Tokars and Mason, we conclude that the prosecutor's remarks
did not prejudice the substantial rights of the defendants. See
United States v. Bl akey, 14 F.3d 1557, 1560 (11th Cr.1994).
L. Jury Charges—Jokars's Theory of the Case

Tokars contends that the district court erred in refusing to
give his "theory of the case" charges and in giving a wllful
blindness instruction.®”® The court originally rejected all of
Tokars's so-called theory-of-the-case charges because they were
argunentative of the evidence. Upon reconsideration, the court
decided to give its own version of the first charge regarding
foreign accounts information on an I RS 1040 tax return. Qur review
of the record persuades us that the district court did not abuse
its discretion.

Tokars al so argues that the district court erred in giving

the willful blindness charge. Even if there is no evidence of

whet her they are in upscal e nei ghborhoods.

He has violated | aws of ages. Thou shalt not
covet. Thou shalt not kill.

He has violated the Iaw of the United States.
Janes Mason has violated the law of the United States.

R76- 5375.

#Tokars's requested charges included: (1) a charge
regarding I RS form 8300, a statenent of |aw regarding disclosure
of "Foreign Accounts” on a 1040 tax return, and a charge that
routine | egal service does not constitute directing the affairs
of an enterprise; (2) a charge relating to the Canons of Ethics
requiring an attorney to represent his client zealously; and (3)
a charge regarding the disclosure obligation with respect to
foreign investnments on a 1040 tax return.



del i berate ignorance, reversal is not required if there is
overwhel m ng evi dence of actual know edge. See United States v.
Stone, 9 F. 3d 934, 937 (11th Cr.1993), cert. denied, --- U S. ----
, 115 S.Ct. 111, 130 L.Ed.2d 58 (1994). Qur review of the record
convinces us that there was overwhel m ng evi dence that Tokars had
actual know edge. Therefore, we see no abuse of discretion.
M Due Process and Comments on Di sm ssed Charges

Tokars contends that the district court erred in refusing to
give his requested charge informng the jury that Counts VIII and
| X of the indictnent had been di sm ssed and in refusing his request
that the court tell the jury what specific evidence pertaining to
these two counts should not be held against Tokars. The district
court refused to give the charges and instructed Tokars's counsel
not to nmention the dismssed counts to the jury. However, the
district court provided the jury with a redacted indictnent. The
district court correctly concluded that even if the counts were
di sm ssed, the jury could still consider evidence of those crines
as evidence of the existence of the enterprise. See United States
v. Weiner, 3 F.3d 17, 22 (1st Cr.1993) (evidence of dism ssed
charges relevant to remaining RI CO charges against defendant);
United States v. Gonzal ez, 921 F.2d 1530, 1546-47 (11th Cr.)
(testinmony regarding uncharged acts permssible to establish
continuity of RRCO entity), cert. denied, 502 U. S. 860, 112 S. C
178, 116 L. Ed.2d 140, and cert. denied, 502 U. S. 827, 112 S.C. 96,
116 L.Ed.2d 68 (1991). Accordingly, there was no abuse of
di scretion.

N. Mason's Sent ence



Mason argues that the district court erred in calculating his
base offense |evel by converting the $160,000 |aundered into a
gquantity of cocaine. The governnent argues that note 12 to
US S G 8 2D1.1 allows a court nmaking a drug approximtion to
consider the price generally obtained for the drug.

Application note 12 to U.S.S.G 8§ 2D1.1 states: "Were there
iS no drug seizure or the anmount seized does not reflect the scale
of the offense, the court shall approximte the quantity of the
controll ed substance. In making this determ nation, the court may
consider, for exanple, the price generally obtained for the
control | ed substance...." Several other circuits have approved the
procedure of converting cash to the anmount of cocai ne necessary to
generate that anmount of noney. See United States v. Ferguson, 35
F.3d 327, 333 (7th Cir.1994) (no error in estimating the anount of
cocai ne needed to generate the amount of cash |aundered), cert.
denied, --- US. ----, 115 S. . 1832, 131 L.Ed.2d 752 (1995);
United States v. Rios, 22 F.3d 1024, 1027-28 (10th Cr.1994) (when
cash seized and either no drug is seized or the anpbunt seized does
not reflect the scale of the offense, conversion of cash to
gquantity of drugs appropriate so long as cash is attributable to
drug sales that are a part of same course of conduct or comon
schenme of conviction); United States v. Rivera, 6 F.3d 431, 446
(7th Gr.1993) (approving conversion of seized currency to cocai ne
equi val ent as long as there is proof of the connection between the
noney sei zed and the drug-rel ated activity), cert. denied, 510 U. S.
1130, 114 S. Ct. 1098, 127 L.Ed.2d 411 (1994); United States v.
Jackson, 3 F.3d 506, 511 (1st Cir.1993) (sane); United States v.



Hi cks, 948 F.2d 877, 882 (4th Cr.1991) (sane); United States v.
St ephenson, 924 F. 2d 753, 764-65 (8th Cir.) (converting seized cash
to equi val ent drug anmount), cert. denied, 502 U S. 813, 112 S.Ct
63, 116 L.Ed.2d 39, and cert. denied, 502 U S. 916, 112 S. C. 321,
116 L. Ed. 2d 262 (1991). But see United States v. CGonzal ez- Sanchez,
953 F.2d 1184, 1187 (9th G r.1992) (conversion inproper where no
factual finding that noney was connected to the drug busi ness). W
are persuaded by our sister circuits that hold that noney
attributable to the drug transactions may be converted to the
equi val ent amount of drugs for purposes of determ ning the drug
quantity.

Mason expresses the concern that in nost cases there is
corroborative evidence of the anmount of drugs involved, which he
clainms was not available in this case. Admttedly, only one of the
above cases addresses a noney | aundering situation. However, the
evi dence here clearly showed that Mason was invol ved in | aunderi ng
drug noney. Consequently, it was reasonable for the district court
to convert the | aundered noney to an equi val ent anount of cocai ne.
We reviewthe district court's factual determ nation regarding the
gquantity of drugs used to establish a base offense | evel for clear
error. United States v. Taffe, 36 F.3d at 1050. We concl ude t hat
the district court did not clearly err. Furthernore, the district
court was extrenely cautious and found a hi gher conversion figure
of $25,000 a fairer standard than the $20,000 conversion figure
suggested in the presentence report.

Mason al so conplains that the district court failed to nake

t he necessary factual findings to support the quantity of cocai ne



attributed to himas required by United States v. Isnond, 993 F. 2d
1498 (11th G r.1993). However, Isnond is not applicable to this
case, because it dealt with the determnation of a defendant's
liability for the acts of others. Mason was hel d accountable only
for cocaine noney attributable to him Neverthel ess, even if
I srond did control, we hold that the district court nmade sufficient
factual findings regarding the extent of Mson's involvenent to
support its calculation of the quantity of drugs involved.

Finally, Mason argues that the district court should have
sentenced himfor Count VI and Racketeering Act Two using U S. S. G
§ 2S1.1 (laundering of nonetary instrunents) instead of US.S.G 8§
2D1.1 (drug offenses). Mason contends that since no guideline has
been expressly pronulgated for defendants convicted of a drug
conspiracy based solely on noney |aundering activity, he should
have been sentenced under the nost anal ogous offense guideline.
However, there is a guideline expressly pronul gated on this issue.
Mason was convicted of conspiring to violate 21 U S. C. § 841.
Section 1Bl.2(a) directs a district court that is deciding the
applicable guideline to "[d]eterm ne the of fense gui deline section
in Chapter Two (O fense Conduct) nost applicable to the offense of
conviction." Application Note 1 to 8 1B1.2 refers to the Statutory
| ndex, and the Statutory Index for 21 U.S.C. 8§ 846 refers to, anong
ot her sections, U S.S.G § 2D1.1. Section 2D1.1 itself contains
the word "conspiracy” inits heading. The district court thus did
not err in applying 8 2D1.1 when sentenci ng Mason.

V. CONCLUSI ON

Al'l of the issues presented in this appeal are wi thout nerit.



The def endants received a fundanentally fair trial whichis all the
Constitution requires. Accordingly, we affirm the defendants’
convictions and Mason's sentence in all respects.

AFFI RVED.



