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District of Georgia. (No. 1:93-CR-236), Jack T. Canp, Judge.

Before HATCHETT and CARNES, CGircuit Judges, and OWAENS, Senior
D strict Judge.

HATCHETT, Circuit Judge:

A jury in the Northern District of GCeorgia convicted
appel l ants, Roberta Quld and Donald Derose, of one count of
possession with intent to distribute marijuana. On appeal,
appel l ants argue that the Speedy Trial Act and the Sixth Amendnment
barred their prosecution; they also challenge the sufficiency of
t he evidence that supports their convictions. W reverse.

FACTS

Quld and Derose's indictnent and conviction stem from a
reverse sting operation DEA Agent Frank Smth conducted while
acting in an undercover capacity. Agent Smith wutilized a
confidential informant who, at Smth's direction, advised
i ndividual s in the cormunity that she knew of someone who wanted to
sell marijuana. Qul d subsequently contacted the confidential

i nformant and i nfornmed her that she had | ocated a buyer who want ed
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to purchase marijuana. CQuld and the confidential informnt nmade
arrangenents for the buyer, Derose, to neet Agent Smith at the
Atl anta, Ceorgia, honme of Quld s nother.

Qul d, Agent Smith and the confidential informant nmet at Quld's
not her's honme on July 23, 1991. Agent Smith infornmed Quld that,
due to safety considerations, he did not have the marijuana wth
him but had stored it at a nearby | ocation. Derose then entered
the kitchen where the parties were |located, and Quld introduced
Agent Smith to Derose. Derose and Agent Smith left the kitchen and
continued their conversation in the garage where Derose asked Agent
Smth whether he had the marijuana with him Agent Smth again
replied that he had stored the marijuana at a nearby |ocation.
Wen Agent Smth asked Derose if he had the noney for the
mari j uana, Derose showed Agent Smith a paper bag containing alarge
quantity of noney. Quld then entered the garage and the parties
began a di scussi on about the transfer of the marijuana.

Agent Smth informed Quld and Derose that the marijuana was
located in a vehicle in a nearby parking ot and that once they
arrived at the parking lot, he would give them the key to the
vehicle so they could use the vehicle to transport the marijuana to
Quld's nother's house. Agent Smith also stated that once the
transfer of marijuana was conpleted, he would return to Quld's
nother's house to retrieve the vehicle. Agent Smth and the
confidential informant left Quld' s nother's house in the agent's
vehicle, and Quld and Derose followed themin another vehicle to a
MARTA station parking lot. In the parking |lot, Agent Smith again

asked Derose if he could see the noney for the marijuana, and



Der ose showed hima paper bag that Agent Smith believed contai ned
approxi mately $70,000 to $80,000. After showi ng Agent Snith the
noney, Derose exited the vehicle, and stated that the paper bag
cont ai ned $70, 000 and that he had given Qul d $5, 000.

Agent Smith then handed Derose the key to the rear conpartnent
of a Ford Bronco containing the marijuana and i nforned Derose that
he coul d inspect the marijuana to see if he liked it. Agent Smth
also told Derose that if he did not |ike the marijuana, he would
give Derose a couple of bucks so that he could head back up the
road. Derose wal ked over to the Bronco, opened the rear w ndow,
and inspected the packages of nmarijuana. After Derose conpleted
the inspection of the marijuana, he took the key out of the |ock
and wal ked away. Agent Smth then gave the arrest signal to
previously positioned | aw enforcenment officers who arrested Derose
in the parking lot and Quld in the vehicle. A search of Quld and
Derose's vehicle produced a paper bag containing $70,000 and an
additional $5,000 in the glove conpartnent. Law enforcenent
officials videotaped the transaction in the parking |ot.

PROCEDURAL HI STORY

On July 23, 1991, the day of the arrest, the governnment filed
a crimnal conplaint charging Derose and Quld in connection with
their unsuccessful attenpt to procure marijuana. On July 25, 1991,
a magistrate judge conducted a probable cause hearing, found
probabl e cause, but released Derose and Quld on bond subject to
pretrial supervision. One year and four days after the arrest, on
July 27, 1992, the governnent filed a notion to dismss the

conplaint. The magistrate judge entered an order dism ssing the



conplaint on July 30, 1992. On May 19, 1993, the governnent
obtained an indictment charging Quld and Derose with one count of
conspiracy to possess with intent to distribute marijuana, in
violation of 21 U S.C. 8§ 846, and one count of possession wth
intent to distribute marijuana, in violation of 21 U S. C. § 841.
In June 1993, Derose and Quld filed a notion to dismss the
i ndi ctment asserting that although the magistrate judge did not
specify whether the dismssal of the original conplaint was with
prejudi ce, the dism ssal should have been entered with prejudice
based on a viol ation of the Speedy Trial Act, 18 U.S.C A 8§ 3161 et
seq. (West 1985), and the Due Process Clause of the Fifth
Amendnment . Derose and Quld also asserted that the indictnent
shoul d be dism ssed for violating the Sixth Anmendnment's guarant ee
of a speedy trial. Following a hearing, the nagistrate judge
recomended that the conplaint be dismssed with prejudice. The
magi strate judge noted that the one-year del ay bet ween t he probabl e
cause hearing and the dism ssal of the conplaint was attri butable
to the "gross negligence" of the assistant United States attorney
assigned to the case. The magi strate judge did not recomend
however, that the entire indictnent be dism ssed; rather, the
magi strate judge recommended that only the charge contained in the
di sm ssed conpl ai nt +he conspiracy charge—shoul d be di sm ssed and
that the defendants should stand trial on the substantive
possession count. The magistrate judge al so rejected Derose and
Quld's argunment that the substantive count contained in the
i ndi ctment shoul d al so be di sm ssed because it nerely "gil ded" the

conspi racy count on the grounds that the substantive and conspiracy



charges were distinct offenses. Lastly, the magistrate judge,
relying on Barker v. Wngo, 407 U.S. 514, 92 S. (. 2182, 33 L. Ed. 2d
101 (1972), rejected the appellants' Sixth Amendnent claimon the
merits. The magistrate judge found that the |ength of delay,
reason for the delay, and the defendant's assertion of the right
each weighed slightly in Derose and Quld's favor, but concluded
that they had not denonstrated prejudice as a result of the
governnment's delay in prosecuting them The nmagistrate judge
reasoned that no prejudice existed because the reliability of the
evi dence consi sting of Agent Smth's eyewi tness testinony and audi o
and videotapes had not been eroded. Derose and Quld filed
objections to the magi strate judge's report and recommendati on t hat
t he substantive count should not be di sm ssed.

The district court overruled Quld and Derose's objections and
adopted the magistrate judge's report and recommendati on. The
district court agreed with the magi strate judge's concl usion that
the original indictnment contained only a conspiracy charge, and
that the gilding exception did not apply because the substantive
and conspiracy charges contai ned separate elenents. The district
court also found that the Sixth Armendnent right to a speedy trial
was not inplicated in this case because Derose and Quld were not
accused of the substantive offense until the indictnment was handed
down, and because the | ength of tine between the indictnent and t he
trial—eight nmonths—did not trigger a Sixth Amendment inquiry.
Alternatively, the district court rejected the Sixth Amendnent
claimon the nerits.

On January 13, 1994, Quld and Derose's trial comrenced in the



United States District Court for the Northern District of Georgia.
The jury returned a guilty verdict as to the sole renmaining count
of the indictnment, possession with intent to distribute marijuana,
on January 19, 1994. The district court sentenced Quld to ei ghteen
months in prison and a three-year term of supervised release.
Derose received a twenty-four nonth prison sentence and a
three-year term of supervised release. The district court also
ordered himto pay a fine of $4, 000.
| SSUES

The issues are: (1) whether the indictnment should have been
dism ssed as a violation of the Speedy Trial Act because the
conpl ai nt contai ned the substantive charge; (2) whether the | ower
court erred in rejecting appellants' Sixth Amendnent claim and
(3) whether the evidence was sufficient to support appellants’
convi cti ons.

CONTENTI ONS

First, Quld and Derose contend that the initial conplaint also
cont ai ned the substantive possession charge because the conpl ai nt
cited the substantive statute, 21 US. C 8 841(a)(1l), and, as
required, tracked its statutory |anguage on the conplaint form
Al ternatively, they argue that this court should adopt the
reasoning of United States v. N xon, 634 F.2d 306 (5th G r.1981),
and recogni ze a "gilding" exception to the general rule that the
Speedy Trial Act requires only the dism ssal of a charge contained
in a dismssed conplaint. Second, Quld and Derose contend that the
substantive count "gilded" the conspiracy count.

Next, Quld and Derose contend that the Sixth Anmendnent's



speedy trial limtations apply to preindictnment delay once a
def endant has been accused. They assert that the date of their
arrest constitutes the starting point for the Sixth Amendnent
inquiry and that the Sixth Amendnent applies to all charges
resulting fromtheir alleged crimnal conduct.

Qul d and Derose take issue with the weight the district court
attributed to two of the Barker factors: the defendant’'s assertion
of the right and reasons for the delay. They also assert that the
district court erroneously held themto a hi gher burden of proof as
to the fourth Barker factor—prejudice to the defendant—when it
requi red a showi ng of significant actual prejudice. Lastly, Derose
and Quld argue that Derose's nere possession of the key to the
Bronco does not indicate that he had dom nion or control over the
marijuana. They claimthat Derose never indicated to Agent Smth
that the two had reached an agreenent, and that his inspection of
the marijuana constituted an insufficient basis for the finding
t hat he had actual or constructive possession of the marijuana.

The governnent contends that the initial conplaint contained
only the conspiracy charge. It argues that the | egislative history
of the Speedy Trial Act suggests that the di sm ssal sanction should
not be applied to subsequent charges nerely because they arise from
the same crimnal transaction as those offenses charged in the
original conplaint. The governnment acknow edges that some courts
have recogni zed a "gil ding" exception to the Speedy Trial Act, but
asserts that this court has never expressly adopted or applied this
exception. Alternatively, the governnment asserts that the gil ding

exception is inapplicable to this case because the conspiracy and



substantive charges are separate and distinct offenses requiring
proof of different el enents.

The government al so contends that the Si xth Amendnent does not
apply to this case because the appellants were not "accused" of the
substantive charge until the grand jury handed down the i ndictnment
on May 19, 1993, ten nonths after the dism ssal of the conplaint.
Additionally, the trial on the substantive possession charge
commenced | ess than eight nonths after the date of the indictnment
and was, therefore, four nonths shy of the one-year delay period
that has traditionally triggered the Sixth Anmendnment inquiry.
Al ternatively, the governnent argues that Quld and Derose's Sixth
Amendnent claimfails onthe nerits. Lastly, the governnment argues
that because Derose possessed the key to the Bronco and reached
into the Bronco and inspected the marijuana, he exercised
sufficient domnion and control to constructively possess the
dr ugs.

DI SCUSSI ON
A. The Speedy Trial Act
The Speedy Trial Act requires the governnent to file an
indictment within thirty days from the date of the arrest or
service of the summons. 18 U S.C. A 8§ 3161(b) (West 1985). The
governnment's failure to conply with this provision may lead to the
di sm ssal of the charge agai nst the defendant:

If, in the case of any individual against whoma conplaint is

filed charging such individual wth an of fense, no indictnent

or information is filed within the tinme limt required by
section 3161(b) ... of this chapter, such charge agai nst that

i ndi vi dual contained in such conplaint shall be dism ssed or

ot herw se dropped.

18 U.S.C. A 8§ 3162(a)(1) (West 1985) (enphasis added). A dism ssal



wi th prejudice, however, is not mandated upon a show ng that the
governnment failed to conply with the provisions of section 3161(Db).
Rat her, section 3162(a) requires the district court to bal ance the
statutory factors enunerated in that section in order to determ ne
whet her the government's preindictnent delay nerits a dism ssa
with prejudice. United States v. Godoy, 821 F.2d 1498, 1505 (11th
Cr.1987); 18 U.S.C. A 8 3162(a) (West 1985). After considering
the statutory factors, the choice of sanction is commtted to the
sound di scretion of the district court. Godoy, 821 F.2d at 1505.

The parties do not challenge the district court’'s ruling that
t he original conpl ai nt contai ned a conspiracy charge that shoul d be
dismssed with prejudice as a result of the governnent's
prei ndi ctnent delay. Derose and Quld, however, contend that the
conplaint also contained a substantive charge—possession wth
intent to distribute—+that should have been dismssed wth
prejudi ce. Wether Derose and Qul d shoul d have been subjected to
trial on the indictnent's second count <charging them wth
possession with intent to distribute marijuana depends on a
determ nation of whether the original conplaint contained the
substantive charge. See 18 U. S.C. A. 8§ 3162(a) (1) (West 1985). The
district court found that the conplaint did not contain the
substantive charge. We review factual determ nations for clear
error. United States v. Dyal, 868 F.2d 424, 426 (11th G r.1989).

The July 23, 1991 crim nal conpl aint agai nst Derose and Qul d
alleged that they did "conspire to violate 21 U S.C. section
841(a)(1), in that the defendants did knowi ngly and intentionally

possess with intent to distribute a controlled substance....” W



agree with the district court's factual finding that the "best
readi ng" of the conplaint is that it contains only a conspiracy
charge. Admttedly, the conplaint tracked the statutory |anguage
of 21 U S.C. 8§ 841(a)(1) when it alleged that they "did know ngly
and intentionally possess with intent to distribute a controlled
substance.” W reject, however, Derose and Quld' s assertion that
the nere presence of the statutory |anguage of the substantive
of fense denonstrates that the conpl aint contained the substantive
charge. A conspiracy allegation nust state the substantive of f ense
that the defendants conspired to violate. See United States v.
Stanley, 24 F.3d 1314, 1319 (11th Cir.1994) (to prove conspiracy,
t he governnment nust denonstrate that two or nore persons agreed to
commt the substantive offense); see also United States wv.
Pol | ock, 926 F.2d 1044, 1049 (11th G r.1991). The district court's
concl usi on that the conpl ai nt contained only the conspiracy charge
did not constitute clear error.
B. Glding Exception to the Speedy Trial Act

Quld and Derose invite this court to adopt a gilding
exception to the general rule that the Speedy Trial Act requires
di sm ssal of only the charge contained in the conplaint. They rely
on United States v. Ni xon, 634 F.2d 306, 309 (5th Gir.1981)." The
Ni xon court stated that " "[i]f the crimes for which a defendant is
ultimately prosecuted really only gild the charge underlying his

initial arrest and the different accusatorial dates between them

'Decisions of the United States Court of Appeals for the
Fifth CGrcuit handed down prior to the close of business on
Sept enber 30, 1981, are binding precedent on the El eventh
Circuit. Bonner v. Gty of Prichard, 661 F.2d 1206, 1207 (11th
Cr.1981) (en banc ).



are not reasonably explicable, theinitial arrest may well mark the
speedy trial provision's applicability as to prosecution for all
the interrelated offenses.” " N xon, 634 F.2d at 309 (quoting
United States v. DeTienne, 468 F.2d 151 (7th Cr.1972), cert.
denied, 410 U S. 911, 93 S.Ct. 974, 977, 35 L.Ed.2d 274 (1973)).
Qul d and Derose concede that the court in Ni xon refused to apply
the gilding exception to the facts of that case; however, they
assert that this case is nore suitable for its application. W
di sagr ee.

Initially, we note that we do not decide whether a gilding
exception is even applicable to the Speedy Trial Act. But ,
assum ng that such an exception exists, it would be inapplicable to
the facts of this case. Ni xon involved an initial arrest and
subsequent voluntary dism ssal on a charge of counterfeiting, and
a subsequent indictnent on a perjury charge arising from the
defendant's testinony to a grand jury investigating the original
counterfeiting allegation. The court in Ni xon rejected the
defendant's assertion that the Speedy Trial Act barred his |ater
prosecution on the perjury charge on the grounds that the perjury
charge gilded the counterfeiting charge: "Even though proof of
perjury nmust rely in part on the same facts as would support a
counterfeiting charge, perjury is a distinct and separate offense."
Ni xon, 634 F.2d at 309.

Qul d and Derose attenpt to distinguish this case fromN xon by
argui ng that the conspiracy and substantive counts in the conpl ai nt
agai nst them arose fromthe sanme events and that both charges are

contained in the conplaint. They contend, therefore, that



application of the gilding exception is appropriate here because
the two counts are not separate and distinct. Thi s argunment
suggests that Congress intended the Speedy Trial Act's dism ssal
sanction to apply when a later conplaint is filed that arose out of
the same transaction or occurrences that provided the basis for an
earlier conplaint which was dism ssed. Mor eover, the argunent
suggests that conspiracy charges necessarily guild the substantive
of fense due to the inability to divorce conspiracy all egations from
substantive of fenses. The appellants' argunent | acks nerit for two
reasons. First, Congress considered and declined to follow the
suggestion that the Speedy Trial Act's dism ssal sanctions should
be applied to a subsequent charge if it arose from the sane
crimnal transaction or event as those detailed in the initia
conpl aint or were known or reasonably shoul d have been known at the
time of filingthe initial conplaint. United States v. Napolitano,
761 F.2d 135, 137-38 (2d Gr.1985) (citing A Partridge,
Legislative H story of Title | of the Speedy Trial Act of 1974, pp.
194-95, Federal Judicial Center, 1980). Second, it is well
est abl i shed t hat conspiraci es and substanti ve of fenses are separate
and di stinct offenses requiring proof of different elenents. E. g.,
Cal l anan v. United States, 364 U S. 587, 593, 81 S. Ct. 321, 325, 5
L. Ed. 2d 312 (1961). Thus, it is questionabl e whether a substantive
of fense can ever gild a conspiracy charge, since they are separate
and distinct offenses.

Al though we are not deciding whether a gilding exception is
even applicable to the Speedy Trial Act, we note that this court's

decision in United States v. Brooks, 670 F.2d 148 (11th G r.1982),



rai ses some doubt about the vitality of the gilding exception in
this circuit. In Brooks, an inmate in a federal prison, while
being escorted to admnistrative detention for threatening a
correction officer, assaulted another correction officer. The
inmate received a thirty-five day sentence in disciplinary
segregation for his initial infraction of threatening a correction
officer. During the inmate's thirty-five days in disciplinary
segregation, another investigation began involving the assault on
t he second correction officer, which resulted in a federal grand
jury indictnment four nonths after that incident. The inmate noved
to dismss the indictnent contending that the four-nonth interval
bet ween the conm ssion of the offense and the indictnment violated
the Speedy Trial Act. The inmate argued that his placenment in
di sci plinary segregation during an FBI investigation of his assault
on the second correction officer constituted an "arrest” and that
the four nonth delay between the tine of his segregation and the
i ssuance of the indictnment violated the Speedy Trial Act.

This court agreed with the district court's rejection of the
inmate's Speedy Trial Act notion on the ground that neither the
adm ni strative nor disciplinary segregation placed the inmate in
the status of an accused so as to trigger the inmate's Sixth
Amendnent speedy trial rights or his right under the Speedy Tri al
Act. Brooks, 670 F.2d at 151. This court also agreed with the
district court's finding that officials placed the inmate in
di sciplinary segregation because of his initial infraction of
t hreatening the correction officer and not for his assault upon the

correction officer. In affirmng the district court's rulings,



this court stated that "an arrest triggers the running of section
3161(b) of the Speedy Trial Act only if the arrest is for the same
of fense for which the accused is subsequently indicted."” Brooks,
670 F.2d at 151 (enphasis added). Thus, this passage raises sone
doubt as to the viability of the gilding exceptioninthis circuit.
Wiile we do not decide the fate of the gilding exception in this
ruling, we agree with the district court's conclusion that the
substantive offense contained in the indictnment did not gild the
conspiracy charge found in the conplaint.
C. Sixth Amendnent Speedy Trial GCGuarantee

Quld and Derose contend that the delay in this case
constituted a violation of their constitutional right to a speedy
trial under the Sixth Arendnent. They argue that the Suprene Court
has interpreted the Sixth Amendnment to limt preindictnment del ay
once a defendant has been accused. See Dillingham v. United
States, 423 U S. 64, 96 S.Ct. 303, 46 L.Ed.2d 205 (1975). They
al so argue that because their indictnent for the substantive
of fense of possession arose fromthe same activities that forned
the basis of their earlier arrest for conspiracy, their Sixth
Amendnent speedy trial rights attached on the date of their
original arrest. W disagree.

In Dillingham the defendants were arrested or "accused" on
charges of autonobile theft in violation of 18 U.S.C. 8§ 371, 2312,
and 2313. The defendants were indicted twenty-two nonths after the
arrest on those sane charges. The Supreme Court found a Sixth
Amendnent violation. Dillingham 423 U S. at 65, 96 S.C. at 304.

In this case, however, Quld and Derose were originally charged with



conspiracy under 21 U.S.C. 8 846 in July 1991. These charges were
di smissed in July 1992, but the governnment subsequentl|ly obtai ned an
indictment in My of 1993 on conspiracy and the substantive
possessi on charge. Since the district court ultimtely dism ssed
the conspiracy charge, Quld and Derose may only claim a Speedy
Trial Act violation for the possession charge. Notw thstanding the
fact that proof of the possession charge relied on the sane facts
t hat supported the conspiracy charge, possession is a distinct and
separate offense. Callanan v. United States, 364 U.S. 587, 593, 81
S.CG. 321, 325, 5 L.Ed.2d 312 (1961). Therefore, Derose and Quld
were not "accused" of the possession charge until the My 1993
i ndi ct nment. The Sixth Amendnent's Speedy Trial C ause does not
attach before a defendant is accused or arrested. United States v.
Marion, 404 U S. 307, 317, 92 S.C. 455, 462, 30 L.Ed.2d 468
(1971).

The record also shows that the delay between the tinme of
Derose and Quld's accusation and arrest and their trial for the
possessi on charge was approxi mately ei ght nonths. This eight-nonth
delay is insufficient to nerit a Sixth Amendnent speedy trial
violation inquiry. See Doggett v. United States, 505 U. S. 647, 652
n. 1, 112 S. . 2686, 2691 n. 1, 120 L.Ed.2d 520 (1992)
(recogni zi ng that preaccusati on del ay approaching one year is the
poi nt at which courts deemthe delay presunptively prejudicial and
unr easonabl e enough to trigger the Sixth Amendment inquiry).
Therefore, Quld and Derose have not denonstrated that their Sixth
Amendnent rights to a speedy trial have been inplicated.

D. Sufficiency of the Evidence



Finally, Quld and Derose challenge the sufficiency of the
evi dence used to convict them They argue that the evidence was
insufficient to showthat Derose had "possession” of the marijuana.
They argue that at best the evidence shows that he had access to
the marijuana rather than actual or constructive possession. W
review the sufficiency of the evidence de novo, viewng all
reasonable inferences in the light nost favorable to the
gover nnent . United States v. Ransdale, 61 F.3d 825, 828 (1lth
Gir.1995).

W nmust deci de whether the evidence in the record shows that
Derose had actual or constructive possession. In order to find
that a defendant has actual possession, we nust find that the
def endant either had physical possession or that he had actua
personal dom nion over the thing allegedly possessed. Uni ted
States v. Wnn, 544 F.2d 786, 788 (5th Cr.1977). The record is
devoi d of any evidence denonstrating that Derose either physically
placed marijuana in or renoved marijuana from the back of the
vehicle. Moreover, the record does not show that Derose actually
drove the vehicle containing marijuana or possessed a key to the
ignition of that vehicle. Therefore, the evidence inthe recordis
insufficient to find that Derose had actual possession of the
mari j uana.

Derose's conviction may be upheld, however, if the record
reveals that he had constructive possession of the marijuana.
Constructive possessi on exi sts when a person "has know edge of the
t hi ng possessed coupled with the ability to maintain control over

it or reduce it to his physical possession even though he does not



have actual personal dom nion.” Wnn, 544 F.2d at 788. Simlarly,
a court may find constructive possession by finding ownership,
dom nion, or control over the contraband itself or dom nion or
control over the prem ses or the vehicle in which the contraband
was concealed. United States v. Martinez, 588 F.2d 495, 498 (5th
Cir.1979). The governnment, relying on Martinez, contends that
Derose was in constructive possession of the marijuana at the
nonment he received the key to the vehicle containing the marijuana.

In Martinez, the defendant was pul |l ed over by a Border Patrol
agent. M nutes before the defendant was pul | ed over, the agent had
st opped anot her vehicle driven by one Harnon. Harmon's vehicle
reeked of marijuana, and the agent suspected that the marijuana was
contained in the trunk of the vehicle. Harnon stated that he did
not have a key to the trunk of the vehicle, and he al so indicated
that he knew the defendant who the agent suspected was foll ow ng
Har nron. The agent asked the defendant if he had a key to Harnon's
vehicle, and the defendant indicated that he did. The agent took
t he keys fromthe defendant and opened both the trunk of Harnon's
vehicle and the two chests contained in the trunk. The agent found
marijuana. The court found that the defendant was in constructive
possessi on of the marijuana found in Harnon's vehicle by virtue of
hi s possession of the keys to the trunk and chests. Martinez, 588
F.2d at 498-99.

In this case, however, Agent Smth provi ded Derose with a key
to the back hatch of the truck containing marijuana. The record
shows that this key would not have started the vehicle, but only

operated the back w ndow. Moreover, the record reveal ed that



Der ose, using the key, | owered the wi ndow, inspected the marij uana,
and raised the wi ndow after which tinme he began to wal k away.
Derose did not owmn the vehicle; it was governnent property used as
part of the sting operation.

A nore telling aspect of this transaction which mlitates
against finding that Derose had constructive possession is the
absence of any evidence indicating the consummation of a deal to
purchase the marijuana. The |lack of an agreenent between Derose
and Agent Smith to actually sell or transfer the marijuana to
Derose renoves the indicia of "constructive possession” which may
have arisen from Derose's nere possession of the key. Since the
record shows that Derose neither agreed to purchase the marijuana
before he received the key to the vehicle to inspect the marijuana
nor signal ed his acceptance after briefly inspecting the marijuana,
we cannot find that he had dom nion or control over the vehicle or
marijuana or that he had the ability to reduce the marijuana to his
actual possession.? Since the evidence against Derose is
insufficient to sustain his conviction for possession of marijuana,
Qul d's conviction for aiding and abetting himcannot stand.

CONCLUSI ON
For the foregoing reasons, we reverse the convictions of

Donal d Derose and Roberta Cul d.

\e do not hold that receipt of a key coupled with an
i nspection of a vehicle containing drugs or other illegal
subst ances can never forma basis for deeming a person to be in
constructive possession. See United States v. Martorano, 709
F.2d 863, 871 (3d Cr.1983) (finding a defendant to be in
constructive possession when he possessed a key to a vehicle
containing a controll ed substance and had previously entered into
an agreenent to purchase and transfer drugs).



REVERSED.



