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Chi ef Judge.

Bef ore HATCHETT, Circuit Judge, CLARK, Senior Grcuit Judge, and
YOUNG, Senior District Judge.

HATCHETT, Circuit Judge:

Appel | ees, Jack and Carol yn Adans, parents of deceased i nnate,
M chael Adans, filed this 42 US C 8§ 1983 action against
appel l ants, nmenbers of a prison's nedical staff, alleging that the
appel lants' nedical treatnent of their son constituted deliberate

indifference to his serious asthma condition in violation of the

Ei ght h  Amendnent . The district court denied the appellants’
nmotions for summary judgnent based on qualified inmmunity. e
reverse.
FACTS
Because all issues in this case are so fact specific, we
recite the facts in great detail. M chael Adans began serving a

"Honor abl e George C. Young, Senior U.S. District Judge for
the Mddle District of Florida, sitting by designation.



prison sentence in the Bostick (CGeorgia) Correctional Institution
(Bostick) on Septenber 15, 1989. Bostick and Rivers Correctional
Institution (Rivers) are part of the Mddle Georgia Correctional
Compl ex (M3CC). Bostick does not contain aninfirmary or infirmary
beds; but, it does have a sick-call station. Rivers has an
infirmary. Correctional Medical Systens, Inc. (CM5) provided
pr of essi onal nedical services to M3CC pursuant to a contract with
the Departnment of Corrections of the State of Georgia. The
contract required CVM5 to provide a nedical director to perform
adm nistrative duties at MCC. CMS enpl oyed appellant, Dr. G ant
Carm chael, as its nedical director at M3CC during the relevant
time period. Dr. Carm chael also provided clinical services at
M3CC pursuant to an independent contractor agreenent with CVS.
Appel lant, Dr. Joyce Poag, served as a part-tinme physician at
Bostick pursuant to an i ndependent contractor agreenment with CVS.
Appel l ants, Terrence Martin, a physician's assistant, and Marie
Cody, a registered nurse, were enployees of CVM5 assigned to M3CC.
Upon his arrival at Bostick, Adans, a lifelong asthma sufferer,
reported this condition to the nurse who conducted his initial
nmedi cal screeni ng exam nation. The exam ning nurse did not detect
any asthma synptons. Additionally, the inmate physical profile
Bostick nedical staff prepared noted that Adans suffered from
chronic asthma and that he had recently been hospitalized for a
severe asthma attack. Dr. Poag initialed the inmate profile.

On Septenber 16, 1989, Adanms tw ce conplained of having an
asthma attack. In response to Adans's first conplaint, the duty

nurse consulted Dr. Poag in a telephone conversation. Dr. Poag



ordered that Adans be admnistered an asthma treatnent,
Theophyl line Elixir. Later that night, Adans conpl ained to Nurse
Cody of being unable to breathe. After consulting with Dr. Poag in
a tel ephone conversation, Nurse Cody gave Adans Theophylline Elixir
in conpliance with Dr. Poag's orders. On Septenber 17, 1989, at
2:30 a.m, Adans conpl ai ned of an asthma attack to the duty nurse.
The nurse noted that he was wheezi ng and had | abored breathing with
shortness of breath. Dr. Poag again, in a tel ephone conversati on,
ordered Adans be gi ven Theophylline Elixir. Dr. Poag conducted her
first personal exam nation of Adans on Septenber 18. Dr. Poag
not ed wheezi ng and a rapid heart rate. She diagnosed acute asthna.
Dr. Poag also noted that Adans's initial nedical screening
exam nation stated that he had been taking Theodur and Marax as
ast hma nedications prior to his incarceration. Dr. Poag ordered
Marax tabl ets, Theophylline Elixir, and ordered Adans transferred
to the Rivers infirmry.

On Septenber 18, Adans arrived at Rivers and remained in the
infirmary through the followng day. During his stay at Rivers,
medi cal personnel did not notice any respiratory distress. Medical
per sonnel checked his blood for Theophylline level. On Septenber
19, Dr. Carmchael, wthout personally exam ning Adans, ordered
di sconti nuati on of Marax, and prescribed nebulizer treatnents as a
repl acenent. After receiving nebulizer treatnents for two days at
Ri vers, Adans went back to Bosti ck.

On Septenber 21, Adans conplained to the duty nurse that he
was "still having problens with asthma,” and al so requested Marax.

Adans was not treated on this occasion though his chart was



referred to a physician. On Septenber 22 at 6:10 a. m, Adans again
conpl ai ned of asthma probl ens and requested Marax. The duty nurse
noted that Adans was wheezing, was ranmbling in conversation, and
had a hostile attitude. He was not in acute distress. The duty
nurse al so scheduled Adans for a chest x-ray that norning; the
chest x-ray showed no significant abnormality of the chest or
| ungs. The duty nurse then consulted with Dr. Poag, and no
addi tional treatnent was given. On Septenber 25 at 12:25 a.m,
Adans conpl ained that he could feel an asthma attack com ng on.
The duty nurse did not note any wheezing and found his |lungs were
clear; therefore, he was not given any treatnent. At 8 a.m on
Septenber 25, Adans again conplained that he was experiencing
difficulty breathing. The duty nurse did not detect any acute
di stress; therefore, no treatnent was given. The duty nurse did,
however, schedule Adans for an appointnent to see a physician on
Sept enber 28, 1989. On Septenber 28 at 1:15 a.m, Adans agai n went
to the nurse's station at Bostick conpl aining of asthma. The duty
nurse noted sonme mld synptons of asthma and gave Adans
Theophylline Elixir. At 2 p.m that same day, Dr. Poag exam ned
Adans and detected m | d wheezing. She also noted that he suffered
a slight asthma attack approxi mtely once a week. Dr. Poag added
Brethine to Adans's treatnent plan and referred himto the nedi cal
clinic to determne if any allergy nmedi cati ons were needed. In her
deposition, Dr. Poag testified that Brethine is a conparable
medi ci ne to Marax.

On Septenber 29, 1989, at 10:30 p.m, Adans again went to the

nurse's station at Bostick conplaining of difficulty in breathing.



Nur se Cody saw hi mand noted no wheezing or cyanosis in his |lips or
fingernails. Nurse Cody noted that Adanms was not in acute distress
and did not provide him any additional nedication because he had
been adm ni stered his nedi cations one hour earlier. On October 2,
1989, Adans again conplained to the duty nurse that he could not
br eat he. The nurse noted slight wheezing and slightly |abored
breat hi ng. The nurse did not detect cyanosis. On the order of Dr.
Carm chael , Adans was given Theophylline Elixir and a nebulizer
treatment. Adans's nedical records state that he tolerated the
nebul i zer treatnment well. At 7:30 that night, Adans again
conplained of an inability to breathe. The duty nurse did not
detect any cyanosis, wheezing, or distress; however, Adans was
gi ven Theophylline Elixir.

On COctober 3 at 2:10 a.m, Adans again conplained to Nurse
Cody that he could not breathe. Nurse Cody listened to his |ungs
and noted that his lungs were clear, that he had good air return,
and was not displaying any signs of distress. Adans was returned
to his dormtory wthout nedication. At 8 a.m that day, Adans
conpl ained of being on the verge of a severe asthma attack. He
conpl ai ned of soreness of the throat and neck and of pain in the
chest. He also stated that he was not responding to the nedication
that he was receiving. The nurse on duty did not note any acute
di stress and determ ned that no treatnment was necessary. At 9:10
a.m, a physician's assistant exam ned Adans and noted wheezing in
Adans's |l eft lung; therefore, he adm nistered an i nhal er to Adans.
When Adans began coughi ng and hyperventil ating during the exam the

physician's assistant also ordered a Theophylline blood |evel



check. Upon receipt of the results of the blood check, the
physi ci an's assi stant ordered an i ncrease in Adans's nedi cati on and
scheduled himfor a followup nedical exam nation one week | ater.
On Cctober 4 at 8:30 p.m, another physician's assistant saw Adans
and noted that Adans was having acute bronchial spasns and
wheezing. The physician's assistant ordered Adans be given two
di fferent asthma treatnents, Theophylline and Decadron. On Cct ober
5, Adans conplained of a sore throat and a runny nose and was
adm ni stered Actifed on the orders of Dr. Poag.

On Cctober 7 at 9:40 a.m, Adans again conplained that his
asthma was causing breathing problens. The duty nurse noted that
his chest was tight and that he was experiencing wheezing in both
lungs. The duty nurse also notified Physician Assistant Mrtin,
who was at Rivers, of Adans's condition. Physi ci an Assi st ant
Martin ordered Adans transferred to the Rivers infirmary for
nebul i zer treatnent. Martin examned Adans at the R vers
infirmary, and observed that Adans seened to be noving adequate
air. Adans received the nebulizer treatnent, and his nedica
record states that he tolerated the treatnment well. Adans was then
returned to Bostick. At 5:50 p.m that evening, Adans returned to
the nurse's station at Bostick conplaining of breathing problens.
Adans was again taken to Rivers infirmary where his bl ood was drawn
for a Theophylline |evel check, and he was given a nebulizer
treatment. During the next four hours, Adans conpl ai ned at | east
twice that the treatnent he was receiving was not working. The
nurses noted that he was in no acute distress. The nurse al so

stated in Adans's nedical records that no nore nedications were to



be given until the results of his Theophylline | evel check results
were known. At 11:50 p.m, Adans requested to see a nurse. Wen
the nurse arrived, Adans again conplained of an inability to
breathe and the nurse told himthat he could receive no further
treatnment until the results of his blood tests were known.

At 1:55 a.m on Cctober 8, Adans again conplained of an
inability to breathe. The nurse noted that he was hyperventil ating
and that his skin tone was flushed al though he was not sweati ng.
The nurse also telephoned Physician Assistant Martin, who was
treating a patient at another M3CC facility, and notified him of
Adans' s condition. Martin prescribed a nebulizer treatnent and
instructed the nurse to continue to observe Adans. At 3:30 a.m,
the duty nurse found Adans banging on the door of the Rivers
Infirmary. He was lying on the floor and conplaining of an
inability to breathe. The nurse noted that he was sweating
profusely, was suffering froma shortness of breathe, and | abored
breathing. The nurse notified Physician Assistant Martin who drove
to Rivers to exam ne Adanms. The last treatment note in Adans's
file states that Adans continued to have breathing problens even
with nedical treatnent and ordered Adans transferred to the
outpatient clinic for further evaluation. Physician's Assistant
Martin made this entry and acconpani ed Adans to the hospital. Wen
Adans arrived at the outpatient clinic, he had no respiration or
pul se. He was declared dead of acute respiratory failure at 5:05
a.m on Cctober 8, 1989.

PROCEDURAL HI STORY
On COctober 3, 1990, appellees, Jack and Carolyn Adans, as



parents and next of kin of M chael Adans, filed an action pursuant
to 42 U S.C. § 1983 in United States District Court for the Mddle
District of Georgia. * On August 29, 1990, the district court
referred the case to a magistrate judge for the conduct of
proceedings in accordance with 28 U S. C. § 636. In June 1992
appel I ants noved for summary j udgnent asserting qualifiedimmunity.
On February 18, 1994, the magistrate judge recommended that the
appel lants' summary judgnment notion be denied. The magi strate
j udge concluded that genuine issues of material fact existed
concerni ng whet her the appellants' treatnment of Adans anounted to
deliberate indifference to his serious nedi cal needs. In May 1994,
the district court adopted the nmmgistrate judge's recomrendation
and denied appellants' notion for summary judgnment. Appellants
filed a tinely notice of appeal.
| SSUE

The sol e issue raised on this appeal is whether the district

court properly denied the appellants qualified i munity.
CONTENTI ONS

The appellants contend they did not violate <clearly
established |aw because this court's prior case |aw establishes
that treating an inmate's serious asthma in a manner simlar to the
treatnent rendered to Adans, does not constitute deliberate

indifference to an inmate's serious nmedi cal needs. They al so argue

I'n addition to the appellants, the conplaint naned various
officials of the Departnment of Corrections of the State of
Georgia and nenbers of the nedical staff at M3CC. Those other
defendants were either voluntarily dism ssed or were granted
summary judgnent. Appellees do not appeal the grants of summary
j udgnent .



that their actions in treating Adans did not violate contenporary
standards of the nmedi cal profession. They buttress this assertion,
poi nting out that the parties to this action submtted conflicting
medi cal expert testinony as to the appropriate nethod of treating
Adans's condition. These conflicting affidavits, they argue,
denonstrate the absence of a single prevailing standard in the
medi cal community regarding the appropriate neans of treating
severe asthma. Therefore, their actions cannot be found to have
constituted a violation of contenporary standards of the nedical
profession. Appellants also argue that if they are not entitled to
qualified inmmunity, they are entitled to sunmmary judgnment on the
nmerits because their actions did not anobunt to deliberate
indifference to Adans's serious nedical needs.

The appell ees contend that the appellants were deliberately
indifferent to Adans's serious nedical needs because reasonable
health care professionals in the appellants' positions would have
recogni zed t hat Adans's course of treatnent was i nadequat e and t hat
Adans required stronger nedication. Appellees further contend t hat
the appellants' argunent that they nerely applied the wong
medi cation is nmeritless. They point out that when Adans arrived at
Bostick, he notified the nedical staff that he had suffered a
severe asthma attack about a week earlier. He also told themthat
Marax effectively treated his condition. The appellants, however,
substituted ot her nedi cations and did not followup to determne if
these nedications or treatnents were effective. Mor eover, the
appel l ants acted with deli berate indifference through their failure

to use sound nedical judgnent to exam ne, diagnhose, and treat



Adans.
DI SCUSSI ON

W reviewthe district court's ruling on a notion for summary
j udgnment de novo and apply the sane standards as those controlling
the district court. Canadyne- Georgia Corp. v. Continental Ins.
Co., 999 F.2d 1547, 1554 (11th G r.1993). Sunmary judgment is
proper pursuant to Federal Rules of G vil Procedure 56(c) "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Celotex Corp. V.
Catrett, 477 U. S. 317, 322, 106 S.C. 2548, 2552, 91 L.Ed.2d 265
(1986). Moreover, in deciding whether the district court erred, we
review the evidence in a light nost favorable to, and with all
reasonabl e i nferences drawn in favor of, the nonnoving party. See
Greason v. Kenp, 891 F.2d 829, 831 (11th G r. 1990).

Qualified inmunity insulates governnent actors, in their
i ndi vidual capacities, from civil lawsuits as long as the
chal l enged discretionary conduct does not violate clearly
est abl i shed federal statutory or constitutional rights. Harlowv.
Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738, 73 L. Ed. 2d 396
(1982); Lassiter v. Alabama A & M University Bd. of Trustees, 28
F.3d 1146, 1149 (11th Cir.1994) (en banc ).? In order for the

right to be clearly established such that qualified inmunity wll

°Al t hough the appellants are not public enployees in the
strict sense of the term \Were a function that traditionally
falls within the exclusive purview of a state entity is del egated
to a private entity, state action is present. See Ancata V.
Prison Health Services, Inc., 769 F.2d 700 (11th G r.1985).



not apply, the right nust have been sufficiently established that
"in light of preexisting |aw the unlawful ness [of the governnent
actor's conduct] nust be apparent.” Anderson v. Creighton, 483
U.S. 635 640, 107 S.C. 3034, 3039, 97 L.Ed.2d 523 (1987);
Lassiter, 28 F.3d at 1149. The objective | egal reasonabl eness of
t he government actor's conduct is the touchstone of the inquiry
into whether qualified imunity is applicable. Lassiter, 28 F.3d
at 1150. A governnent actor can be stripped of qualified inmunity
only when all reasonabl e governnent actors in the defendant's pl ace
woul d know that the challenged discretionary conduct violates
federal law. Lassiter, 28 F.3d at 1150. Consequently, qualified
immunity protects "all [governnental actors] but the plainly
i nconpetent or those who knowingly violate the law." Mlley v.
Briggs, 475 U S. 335, 341, 106 S.C. 1092, 1096, 89 L.Ed.2d 271
(1986) .

In Estelle v. Ganble, 429 U S. 97, 97 S.C. 285, 50 L.Ed.2d
251 (1976), the Suprene Court held that the Ei ghth Amendnent
proscription against cruel and unusual punishnment prevents prison
personnel from subjecting an inmate to "acts or om ssions
sufficiently harnful to evidence deliberate indifference to serious
medi cal needs."” 429 U. S. at 106. ® The Court recognized the
government's obligation to provide nedical care for inmates: "An
inmate nust rely on prison authorities to treat his nedi cal needs;
if the authorities fail to do so, those needs will not be net."

Estelle, 429 U.S. at 103, 97 S.C. at 290. The state, therefore,

*The Ei ghth Anmendnment provides: "Excessive bail shall not
be required, nor excessive fines inposed, nor cruel and unusual
puni shnment inflicted.” U S. Const. amend. VIII.



has an obligation to provi de adequate nedi cal care to those whomit
has incarcerated. Estelle, 429 U.S. at 103, 97 S.C. at 290. The
Court cautioned, however, that not every allegation of inadequate
nmedi cal treatnent states a constitutional violation. Estelle, 429
U S at 105, 97 S.C. at 291-92. Mere negligence in diagnosing or
treating a nmedical conditionis an insufficient basis for grounding
l[iability on a claim of nedical mstreatnment under the Eighth
Amendnent. Estelle, 429 U.S. at 106, 97 S.Ct. at 292.

Qur analysis of a claim of deliberate indifference to a
prisoner's serious nedical needs has two conponents: whet her
evi dence of a serious nedical need exists; if so, whether the
def endant s’ response to that need amounted to deliberate
indi fference. Mandel v. Doe, 888 F.2d 783, 788 (11th Cir.1989).
The appellants do not dispute the severity of Adans's nedica
needs. Mor eover, our review of the record clearly denonstrates
that Adans's asthma constituted a serious nedical need. The
parties disagree, however, over whether the nedical treatnent
adm ni stered to Adans constituted deliberate indifference.

In order for appellants to be stripped of qualified inmmunity,
the appellees nust denonstrate that the appellants' actions in
treating Adans's asthma viol ated a cl ear and specific standard and
that simlarly situated reasonabl e health care provi ders woul d have
known that their actions violated Adans's constitutional right.
Howel | v. Evans, 922 F.2d 712, 719 (11th G r.1991), vacated, 931
F.2d 711 (11th G r.1991), reinstated by unpublished order (June 24,
1991), cited in Howell v. Burden, 12 F.3d 190, 191 n. * (11th

Cir.1994). In a nedical treatnment case, a plaintiff my



denonstrate the exi stence of a clearly established nedi cal standard
either through reference to prior court decisions or to the
contenporary standards and opinions of the nedical profession.
Howel | , 922 F. 2d at 719 (citations omtted). Plaintiffs frequently
resort to the contenporary standards of the nedical profession when
the chall enged action required the exercise of nedical judgment.
Howel |, 922 F.2d at 719-20. 1In such an instance, a plaintiff may
produce opinions of mnedical experts asserting that the inmate's
treatment was so grossly contrary to accepted nedi cal practices as
to anmount to deliberate indifference. Howel | , 922 F.2d at 720.
Al though this inquiry may sound i n medi cal mal practice, a plaintiff
nmust denonstrate nore than nmere negligence in order to assert an
Ei ghth Anmendnent violation. Estelle, 429 U.S. at 106, 97 S.C. at
292. "[I]t is obduracy and wantonness, not inadvertence or error
in good faith,"” that violates the Ei ghth Amendnment in "supplying
medi cal needs.” Witley v. Albers, 475 U S. 312, 319, 106 S.C
1078, 1084, 89 L.Ed.2d 251 (1986).

Qur cases have consistently held that know edge of the need
for medical care and an intentional refusal to provide that care
constitutes deliberate indifference. Carswell v. Bay County, 854
F.2d 454, 457 (11th G r.1988); Ancata v. Prison Health Services,
Inc., 769 F.2d 700, 704 (11th G r.1985). Medical treatnent that is
"so grossly inconpetent, inadequate, or excessive as to shock the
conscience or to be intolerable to fundanental fairness”
constitutes deliberate indifference. Rogers v. Evans, 792 F.2d
1052, 1058 (11th G r.1986). "A doctors's decision to take an

easier and | ess efficacious course of treatnent” also constitutes



del i berate indifferent. Wal drop v. Evans, 871 F.2d 1030, 1033
(11th Gr.1989). Additionally, when the need for nedi cal treatnent
is obvious, nedical care that is so cursory as to amount to no
treatment at all may constitute deliberate indifference. See
Ancata, 769 F.2d at 704. Also, delay in access to nedical care
that is "tantanmount to "unnecessary and wanton infliction of pain,'’
" may constitute deliberate indifference to a prisoner's serious
nmedi cal needs. Brown v. Hughes, 894 F.2d 1533, 1537 (11th Gr.)
(per curiam (quoting Estelle, 429 U. S. at 104, 97 S.C. at 291),
cert. denied, 496 U.S. 928, 110 S. Ct. 2624, 110 L. Ed. 2d 645 (1990).
Some delay in rendering nedical treatment may be tolerable
dependi ng on the nature of the nedical need and the reason for the
del ay. Harris v. Coweta County, 21 F.3d 388, 393-94 (11lth
Cr.1994). W nust apply these standards in order to determ ne
whet her the appellants’ actions violated Adans's <clearly
est abl i shed constitutional right. See Waldrop, 871 F.2d at 1034
(eval uating chal |l enged discretionary conduct individually because
del i berate indifference inquiry is fact-specific).
Dr. Carm chael

Supervi sory personnel such as Dr. Carm chael cannot be held
iable under section 1983 for the actions of their subordinates
under a theory of respondeat superior. Monel | v. Departnent of
Soci al Services, 436 U. S. 658, 691, 98 S. Ct. 2018, 2036, 56 L. Ed. 2d
611 (1978); G eason v. Kenp, 891 F.2d 829, 836 (11th Cr.1990).
The appel | ees may, however, inpose liability on Dr. Carm chael if
t hey can denonstrate that he either personally participated in the

acts conprising the alleged constitutional violation or instigated



or adopted a policy that violated Adans's constitutional rights.
See Hill v. Dekal b Regional Youth Detention Center, 40 F.3d 1176,
1192 (11th Gir.1994).

W apply a three-prong test to determne a supervisor's
liability: (1) whether the supervisor's failure to adequately
train and supervi se  subordi nat es constituted del i berate
indifference to an inmate's nedical needs: (2) whether a
reasonabl e person in the supervisor's position would understand
that the failure to train and supervise constituted deliberate
i ndi fference; and (3) whether the supervisor's conduct was
causally related to the subordinate's constitutional violation
Greason, 891 F.2d at 837. The appellees assert that Dr.
Carm chael, in his capacity as nedical director of M3CC, failed to
i npl ement proper procedures that would have ensured that Adans
recei ved adequate nedical treatnent; that the absence of such
procedures constituted deliberate indifference to Adam s nedica
needs; and that the |lack of such procedures was causally rel ated
to Adans's death. They also argue that Dr. Carm chael personally
treated Adans on at |east two occasions and failed to adequately
provide the necessary care and treatnent. Specifically, the
appel | ees argue that after Dr. Carm chael discontinued Dr. Poag's
order for Marax and prescribed an alternative nedication to treat
Adans, he had an obligation to conduct a followup inquiry in order
to determne whether the alternative nedication was adequately
treating Adans's condition

In an affidavit acconpanying his notion for sunmary judgnent,

Dr. Carm chael avers that the only actions he took with respect to



Adans' s nedi cal treatnment were discontinuing Dr. Poag's request for
Marax, and an October 2, 1989 consulting with a duty nurse
regardi ng Adans's treatnent. After discontinuing Marax, Dr.
Carm chael ordered Adans treated with nebulizer treatnments, as
needed. In his affidavit, he characterizes Marax as "an outdated
ast hma nedi cati on which al so contains a valiumtype relaxant." Dr.
Carm chael al so avers that the narcotic-like effects of Marax make
it unsuitable for use in the prison setting; therefore, it was not
stocked in the prison pharnacy. Lastly, he asserts that fina
authority for determ ning which nedications are stocked in the
prison infirmary rests with the Departnent of Corrections of the
State of Georgia. Dr. Carmichael's affidavit al so asserts that the
substitute nedications Adans was receiving, Brethine, Al upent
medi cati on, and nebulizer treatnments, were adequate substitutes for
Mar ax.

The appel | ees subnitted deposition testinmony and an affi davit
of Dr. Robert Di Benedetto, a pul nonary nedicine specialist. Dr.
D Benedetto's opinion regarding the adequacy of the nedical
treatnment that Adans received can be summed up by the follow ng
excerpt fromhis deposition:

The way you treat a bad asthma attack and worsening asthma is

inthe hospital, intravenous corticosteroids; andthat is the

maj or treatnent nowadays, and this fell ow [ Adans] had a very
short course and actually worsening while on them because he
was given oral steroids in inadequate doses when he should
have been getting intravenous steroids.
The magistrate judge characterized the dispute in this case as
concerning the appropriateness of the treatnent that was given

rat her than whether certain treatnment was given at all. The quoted

passage from Dr. DiBenedetto's deposition denonstrates that the



magi strate judge properly perceived the issue in this case. W
nmust, however, reverse the district court's denial of summary
judgment as to Dr. Carm chael because, as Estelle teaches, the
question of whether governmental actors should have enployed
addi tional diagnostic techniques or forns of treatnent "is a
cl assic exanple of a matter for nedical judgment” and t herefore not
an appropriate basis for grounding liability under the Eighth
Amendnment . Estelle, 429 U S at 107, 97 S.C. at 293. Dr .
Di Benedetto's affidavit and deposition are hel pful for what they do
not say. Dr. DiBenedetto does not take issue with Dr. Carm chael's
assertion that Brethine, Alupent nedication, and nebulizer
treatments are appropriate nedications for treating severe ast hna.
I nstead, he characterizes intravenous steroids as the "mgjor
treatment” for severe asthma. Thus, we may infer the existence of
other asthma treatnments whose efficacy matches intravenous
steroids. O course, this is precisely Dr. Carmchael's
contention, and Dr. Di Benedetto' s deposition concedes as nuch when
he notes that Adans was "given oral steroids in inadequate doses."
Inmplicit in this statenment is the assertion that an "adequate"
dosage of the nedication Adans was receiving nmay have properly
treated his condition. To the extent that Dr. D Benedetto's expert
testinmony supports the appellees' assertion that Adans was
adm ni stered i nadequate doses of asthma nedication, their claim
sounds in nedical negligence and is an inappropriate basis for
attaching section 1983 liability. See Estelle, 429 U.S. at 107, 97
S.Ct. at 292-93.

Dr. Carmichael may also be liable to the appellees if he



personal Iy inplenented or adopted a policy that violated Adans's
constitutional rights. We understand appellee's argunent to be
that it should have been apparent to Bostick's nedical staff that
t he treatment Adans was receiving was ill-suited to the severity of
his condition and that Dr. Carmchael, failed to institute a
procedure that woul d have alerted the nedical staff to that fact.
In his affidavit, Dr. Carm chael states that "it is the practice
and procedure of the nedical departnents at Bostick C.1. and Rivers
C.I. to make notations in the nedical files imediately follow ng
or as soon as possible after any eval uation, diagnosis, treatnent,
or review of an inmate's nedical condition.” The appellees have
not alleged that this procedure evidences a deliberate indifference
to Adans's or any other inmate's serious nedical needs, nor have
they asserted that this procedure contravenes contenporary
standards of the nmedical profession. |In fact, we may infer that
the procedures described in Dr. Carmchael's affidavit would
facilitate continuity in the nedical care and treatnent of M3CC
inmates. Finally, the appellees do not contend that the nedica

staff at Bostick had a history of failing to recognize the
progressively deteriorating conditions of itsill inmates such that
Dr. Carmchael would be on notice that the procedures in place
amounted to deliberate indifference to the inmate's serious nedi cal

needs. See Anderson v. City of Atlanta, 778 F.2d 678, 686 (1l1lth
Cir.1985) (finding supervisory liability on a claimof deliberate
indifference to pre-trial detainee's serious nedical needs where
supervi sor had received repeated conpl aints of inadequate staffing

and failed to take action).



We hol d that M3CC procedures for tracking the nedi cal progress
of i nmates does not constitute deliberate indifference, nor did Dr.
Carm chael's personal involvenent in Adans's nedical care
constitute deliberate indifference. Accordingly, we reverse the
district court's denial of qualified imunity as to Dr. Carm chael.

Dr. Poag

Dr. Poag served as a part-tine physician at Bostick. Her
treatment of Adans began on Septenber 16 and 17, 1989. On both of
t hose days, she received tel ephone calls fromBostick's duty nurse
seeking advice on Adans's treatnent. On both occasions, she
prescri bed Theophylline Elixir. Dr. Poag personally exam ned Adans
on Septenber 18, 1989, and as a result of that exam nation,
prescri bed Marax and ordered Adans transferred to the Rivers
infirmary. Bostick's duty nurse also tel ephoned her on Septenber
22, 1989, and following consultation, Dr. Poag decided that no
additional treatnment was needed at that tinme. Dr. Poag personally
exam ned Adans on Septenber 28, 1989. On that occasion, she added
the nedication Brethine to the course of treatnment, and referred
Adans to the nedical clinic to determne if allergy nedications
were needed. In her deposition, Dr. Poag testified that Brethine
is a conparable nedicine to Marax. Dr. Poag's final involvenent
wi th Adami s treatnment occurred on Cctober 5, 1989, when the Bostick
duty nurse called on the tel ephone and Dr. Poag ordered the nurse
to adm ni ster nedication to Adans.

In his deposition testinony, the appellees' expert, Dr.
D Benedetto, concedes that Dr. Poag's course of treating Adans

"seened to be adequate.” He states, however, that the treatnent



she rendered was inadequate because "there should have been sone
followup in three or four days when he [ Adans] indeed was getting
very bad." He also stated that Dr. Poag should have perforned
pul nonary function studies.

In Howel | v. Evans, the wi dow of a prison inmte who died from
severe ast hma sought to i npose section 1983 liability on one of the
decedent's treating physicians. The plaintiff did not contend
however, that the treatnment rendered by the physician was
i nappropriate at the tine. Instead, the plaintiff asserted that as
t he decedent's condition worsened, a stronger course of treatnent
was required; that the physician should have known that the
decedent' s condition required cl ose attenti on and coul d deteriorate
at any nonent; and, that the treating physician's failure to
closely nonitor the decedent constituted deliberate indifference.
The court, however, rejected the plaintiff's claimon the grounds
t hat none of the allegations satisfied the criteria for deliberate
indifference. Howell, 922 F.2d at 721. At nost, the appellees
al l egation against Dr. Poag is that she did not diligently pursue
alternative neans of treating Adans's condition. In Howel | ,
however, the court held that such an allegation did not "rise
beyond negligence to the I evel of arefusal to treat as outlined by
Estelle.”™ Howell, 922 F.2d at 721. As the court noted inHowell:
"Estelle requires, however not nerely the know edge of a condition,
but the know edge of necessary treatnment coupled with a refusal to
treat properly or a delay in such treatnent.” Howell, 922 F.2d at
721. As was the case inHowell, we are unable to conclude that the

appel l ees’ allegations against Dr. Poag rise to the |evel of



del i berate indifference. Accordingly, we reverse the district
court's denial of qualified imunity as to Dr. Poag.
Physi ci an Assistant Martin

The appel | ees seek to i nmpose liability on Physician Assi st ant
Martin based on his treatnent of Adans on October 7 and 8, 1989.
Martin was at the Rivers infirmary on October 7 when the Bostick
duty nurse notified him by tel ephone that Adans was experiencing
difficulty. Martin ordered Adans transferred to Rivers where he
adm ni stered nebulizer treatnent. Martin also made an entry in
Adans' s nedi cal record that Adans appeared to be responding well to
the treatnment. Adans subsequently returned to Bostick. However,
at 5:55 p.m he was returned to Rivers after conplaining of
difficulty breathing. At 1:55 a.m on the norning of Cctober 8,
1989, Martin received a telephone call from a nurse at Rivers
reporting that Adans was short of breath and was flushed. Martin,
who was seeing a patient at another MCC facility, ordered a second
nebul i zer treatnment for Adans. Sonetinme after 1:55 a.m that
norning, Martin left the other MSCCfacility and returned to Rivers
to check on Adans. A nurse told himthat Adans had responded wel |
to the nebulizer treatnment and had gone back to sleep. A few
mnutes after |leaving, he received another telephone cal
concerni ng Adans. Martin returned to Rivers where he exam ned
Adans and det ect ed wheezi ng and sweating. He determ ned t hat Adans
required treatnent at an outpatient clinic. Martin also remai ned
wi th Adanms until the anbul ance arrived. Unfortunately, Adans died
whil e being transported to the outpatient clinic.

The appellees contend that Martin's failure to personally



exam ne Adans before prescribing the second nebulizer treatnent and
his failure to take further action when Adans's condition
deteriorated on the day he died constituted deliberate indifference
to Adans's nedi cal needs. W disagree. The appellees stress the
fact that Martin prescribed a nebulizer treatnent for Adans over
the tel ephone without personally examning him But, in Howell,
this court held that prescribing simlar nedication over the
tel ephone wthout personally examning the inmate did not
constitute deliberate indifference. 922 F.2d at 721. Moreover, we
note that when Martin prescribed the nmedi cati on over the tel ephone,
he was unabl e to personally exam ne Adans at that tinme because he
was tending to another patient elsewhere in MCC. Additionally,
when Martin finished treating the other patient, he returned to
River to check on Adans and at that tinme nade the determ nation
that Adans should be transferred to the outpatient clinic.
Appel | ees argue that Martin was obliged to prescribe sone stronger
medi cation in order to treat Adans's obviously deteriorating
condi ti on. Their expert, Dr. D Benedetto, acknow edges that
ordering Adans transferred to the hospital was the proper course of
action. Thus, Martin's liability turns on whether his failure to
adm ni ster stronger nedi cation to Adans pending the arrival of the
anbul ance constituted deliberate indifference. Cbviously, such a
determnation is a nedical j udgmnent and, t her ef ore, an
i nappropriate basis for inposing liability under section 1983. W
note, noreover, that the outpatient clinic was |ocated only
one-half of amle away fromthe Rivers infirmary. Accordingly, we

reverse the district court's denial of qualified imunity as to



Physi ci an Assistant Martin.
Nur se Cody

Nurse Cody first exam ned Adans on Septenber 16, 1989, when
he conpl ained of breathing difficulties. Foll owi ng a tel ephone
consultation with Dr. Poag, she adm nistered Theophylline elixir
Nurse Cody also treated Adans on Septenber 29, 1989; however
after exam ning himand failing to detect any respiratory di stress,
she did not provide himany nedication or refer his condition to
ot her nedi cal personnel. Nurse Cody asserts that she did not
provi de Adans any addi tional nedication on that occasi on because he
had been given nedication one hour earlier and she thought Adans
should give the nedication time to take effect. Nurse Cody
exam ned Adans again on October 3, 1989, did not detect any
respiratory distress, found that he had good air return and,
therefore, returned Adans to his dormtory w thout adm nistering
any nedication or consulting wth other nedical personnel.
Finally, on Cctober 4, 1989, Nurse Cody adm ni stered Theophylline
elixir on the orders of a physician assistant.

The appel | ees assert that Nurse Cody on a nunmber of occasions
deni ed Adans nedical treatnment or refused to allow him access to
further treatment wth other nedical personnel. Appel | ees
specifically point to Nurse Cody's treatnent of Adans on Septenber
29 and CQOctober 3, 1989 as grossly inadequate. They submtted the
affidavit of Freddie S. Hepner, a registered nurse, stating that
Nurse Cody's failure to alert a doctor on those two occasions to
Adans' s condition was grossly i nadequate. W disagree. Initially,

we note that the appell ees do not contend that Nurse Cody declined



to exam ne Adans on the two occasions in question. Moreover, on
bot h occasi ons she apparently eval uated Adans's condition and nmade
t he medi cal determ nation that his condition did not require that
she notify other nedical personnel. The appellees do not point us
to any case in existence prior to the events in question that woul d
| ead a reasonable nurse in Nurse Cody's position to conclude that
her actions in treating Adans constituted deliberate indifference.
Nor do they assert that contenporary standards of the nedica

prof ession required Nurse Cody to alert other nedical personnel of
Adans's condition after she had made the independent nedical

determ nation that such a course of action was not necessary.
Appel l ees also do not assert that Nurse Cody's exam nations of
Adans were so cursory as to constitute deliberate indifference. 1In
fact, Dr. Di Benedetto concedes that Adans was exam ned every tine
he visited sick call. Dr. Di Benedetto al so concedes that he cannot
assert that any of the exam nations perfornmed by the nurses at M3CC
were bel ow the standards of the medical profession.

Utimately, the appellees allegations agai nst Nurse Cody can
be reduced to the assertion that she failed to recogni ze and treat
Adans's progressively deteriorating condition. Qur review of the
record convinces us that the appellees cannot support the claim
that Nurse Cody, or the other appellants, recklessly failed to
detect Adans's admttedly deteriorating condition. This is a
tragi c case. The appel |l ees, however, at nost, have nmade out a
col orabl e clai mof nedical mal practice. Therefore, we reverse the
district court's denial of qualified imunity as to Nurse Cody.

CONCLUSI ON



Accordingly, the district court's order denying the appell ants
qualified immnity is reversed and the case is renmanded for
proceedi ngs consistent with this opinion.

REVERSED and REMANDED.

CLARK, Senior Circuit Judge, dissenting:

Respectful ly, | dissent. | believe the district court was
correct in holding that there is a genuine issue of material fact
as to whether the defendants were deliberately indifferent. The
district court did not err in denying the defendants' notion for
summary j udgment.

Adans was convicted in Savannah for being a habitual DU
of fender and was sentenced to one year in the Georgia prison
system \Wile awaiting transfer to prison, Adans was hospitalized
for a week with chronic asthma. Wien he reached the Bostick
Correctional Institution on Septenber 15, his adm ssion sheet
reflected that he suffered from chronic asthma and any work
assignnments shoul d take that into account. Twenty-three days after
adm ssion, on Cctober 8, 1989, he died as a consequence of not
being properly treated for his asthma. The defendants/appellants
were involved in the failure to treat his illness. During the

twenty-three days he was seen twi ce by defendant Dr. Poag who

recogni zed his synptons of asthna. He was never seen by Dr.
Carm chael, who was consulted by telephone by nurses and/or
physi cian assistants. Dr. Carmchael discontinued the one

medi cati on whi ch had ai ded Adans' asthma prior to his confinenent.
Dr. Robert J. D Benedetto, an internist and specialist in

treating pulnmonary ailnments, testified by deposition. Dr .



D Benedetto was Medical Director of the School of Respiratory
Therapy at Arnstrong and Medi cal Director of the Internal Medicine
Resi dency Program at Menorial Medical Center in Savannah. He was
furnished Adans’ state prison nedical records for review

Fol l owi ng are excerpts fromDr. Di Benedetto's deposition:

Q Wwell, let nme do what | don't want to do. You say you have
a general feeling about the standard of nedical care that was
at this prison based on his records. Tell me what vyour

opinion is generally.
A: The opinion is that this standard of care is inadequate.

Q | take it that it's your opinion it doesn't neet community
st andar ds?

A:  Absolutely not.
Q Specifically what areas do you say are inadequate?

A Well, first of all, let's take just as in general. People
realize that there's an increasing nortality in asthm. W
know it's in people who have been hospitalized before. W
know it's in people who have repeated difficulties
unresponsive to therapy, and we have an individual here who

has been ill for alnmost a nonth, who is in and out of the
infirmary; and that in and out is a red flag that says do
something with this individual; hospitalize him Put himon

corticosteroids, which is the main form of therapy.

He had a seven-day course of corticosteroids, and during
that tinme he got better for a day or two and then got worse.
Sonmebody shoul d have increased his steroids and kept him on
t hem

Secondly or thirdly there's a trenendous play on
Theophylline in this chart which is now a third line drug
Many of the mani pul ati ons of the Theophylline as far as |I was
concerned was change one preparation for another when in
reality the man needed to be, one, hospitalized, and, two, if
they didn't want to hospitalize him at |east he should have
been put on high doze (sic) corticosteroids for a protracted
period of tine.

And | could go on, but when nurses exam ne you and say
pati ent hyperventilating, he had asthma. That's why he was
breathing that way. W have comments in the chart that the
patient is—they allude to himas sone type of malingerer, and
yet if you follow the course of what's going on, he's an
asthmatic who was literally yelling out for hel p; and nobody



is listening to him Each day he has nore and nore trouble
br eat hi ng.

We have gaps in the records where he was supposedly to be
started on nedicine. A day, day and a half went by with no
medi ci ne. To sonebody with asthma, that's a disaster

On the day of his demi se, he was given an injection |
bel i eve of Vistaril, which is a sedative. |If you look in the
literaure (sic), the asthmatics who die, they all die in
hospitals basically, the bad ones who die, in the mddle of
t he night when they're all usually—+n the early days, in the
1950s and ' 60s—and | ' ve seen sone of this stuff in the nedical
literature—are given sedatives to shut themup, and we didn't
know any better in those days.

But the last entry is he's gotten sone Vistaril. So |
think the nedicines were inadequate. | think the people who
took care of himwere not aware of how sick you can get with
asthma. | think the nurses were cavalier. | think the PAs
wer e constantly juggling nedicines, but they were jugglingthe
sanme nedicines, fooling wwth a little bit of change of doze
(sic) or another brand, and nmany of the treatnents were
st opped gap.

There was an injection, a breathing treatnment which are
just—that's sort of like the first two steps |eaving hone
plate on the way to first. Then at that point he should have
been treated totally different, and they didn't treat hi mthat
way. Wien | | ook at this whole picture of a guy yelling out,
pl ease, help ne. He's showing up every day or al nbst every
day into the dispensary and who is just getting an extra pill
or an injection. That's not the way you treat asthna.

The way you treat a bad asthma attack and worsening
asthma is in the hospital, intravenous corticosteroids; and
that is the nmgjor treatnment nowadays, and this fellow had a
very short course and actual |y worseni ng whil e on thembecause
he was given oral steroids in inadequate dozes (sic) when he
shoul d have been getting intravenous steroids.

So, you know, you asked ne what specifically is bad about

it, that's briefly what's bad about it. The whole thing is
bad. It's just inadequate care."’

* * * * * *

Q Now, did you examne the specific liability of Dr.
Carm chael, the medical director?

A: Dr. Carm chael has these people working for him | think

'Deposition of Robert Janes Di Benedetto, MD., at 19-23.



that he is not performng his job adequately.

Q In what regard?

A.  These doctors and nurses are inconpetent.

Q Wich doctors did you reviewrecords fromare i nconpetent?

A It's very difficult to tell because a lot of notes in
there are physician's calls, orders given, and it is
exceedingly difficult to know who is doing what to whom

There is one from Dr. Poag, | believe, P-OA-G whose
t herapy seened to be adequat e but—-al nost adequate in that she
started him on corticosteroids, but there should have been
some followup in three or four days when he indeed was
getting very bad. In addition, she should have had sone
pul monary function studies on him and you don't need a
sophi sticated | aboratory to do that.

That can be done with sinple hand-held devices that are
very inexpensive which would allow you to identify a sick
asthmatic who's in danger of getting into real trouble. And
t hose devices are well described inthe literature and are in
| ots of general practitioners' offices.

Q \What are they called?

A:  Spironeters.

Q Can you spell that for the court reporter?

A SP-I-ROMET-ERS; and Peak Flow, P-E-A-K F-L-OW

Meters, ME-T-E-R-S.

Q Do you know whet her these devices are commonly avail abl e
in prison institutions?

A | don't know.

Q \What did Dr. Poag do? You said she was doing the proper
studies, just didn't follow up right?

A | think that she should have-when presented with his
asthmatic (sic), he had been hospitalized in the past, and he
tells her that he can get really quite ill, and she exam nes
himand finds himto be in an asthma attack, | think that sone
sinple pulnmonary function testing is in order. And | think
then at that point, the cost of therapy with what she did I
think was initially adequate, starting hi mon Predni sone; but
| think a week's worth and the dozes (sic) that were used were
i nadequat e.

And | can't tell you how bad he was at that tinme, but if



she's had sone pul nonary function studies, | could tell you.
And | go on the basis that she descri bes himas wheezi ng, but
|"mnot sure that it's severe wheezing or noderate wheezing;
and asthmatics can fool you because they can die with no
wheezi ng because they're not noving any air. So pul nonary
function studi es woul d have been very useful. They're sinple
to do. You don't need to be a specialist.

The second thing is maybe at that point, she should have
considered putting him in the hospital for intensive
intravenous therapy which would have avoided the whole
i nci dent because that's the standard of care.

Now, she chose to treat himnedically orally, and | can't
object to that because the doze (sic) of corticosteroids if
she had used an adequate doze (sic)—and the only way she woul d
have known what was adequate was to exam ne this fellowthree
days later, a couple days after that, and continually adjust
his Predni sone until he had a good response because | believe
fromreading the record, ny feeling is having taken care of
many asthmatics that this patient probably should have been
mai ntai ned the entire time on sonme oral Prednisone.

Q Is the information that you have about treating
asthmatics, is it generally held by nedical practitioners?

A:  Absolutely.?

* * * * * *

Q Wiy is that wunusual, Doctor, to watch a patient wth
shortness of breath?

A:  Because you treat him

VWhat form of treatnent should he have had?

At that point, he should have been transferred on 10/07.
should have been in the hospital on intravenous

Q Don't you nmonitor the patient?

A: O course, you do, but you treat him

Q Is nmonitoring a patient a formof treating a patient?
A:  No.

Q It's not?

A: No; it's observation.

Q

A

He

’Di Benedetto deposition at 28-31.



corticosteroids, oxygen, and appropriate i ntravenous
Am nophyl |'i ne.

Q \What date was that?
10/ 07.

What tinme of day?

> Q »

9:15.

Q Was he, infact, transferred to the hospital that eveni ng?
A Yes.

Q Al right.

A But what care did he get there? Wat care did he get
t here? They gave hi msone El i xophyllin, which is Theophylline
whi ch i s—he was on plenty already, and that was inadequate;
and then they sent himover there, and he wi nds up getting—f
| can find the 10/07 sheet, we can talk about it.

But he cones over there, and they give himsone nore on
10/07. They give himso (sic) nore Theophylline. That's not

what he needs. |In fact, too nmuch Theophylline can kill you.
And they're punping himfull of Theophylline. | don't know
what his level was, and I'mnot even inplicating that. 1'm

just pointing out that it can be dangerous.

And they give hi mBrethine, whichis a drug which is used
for asthma which is basically an ancillary drug, and they gave
him Actifed which is for people with allergies and has no
effect at all on asthm.

Then they give hima breathing treatnment, and they give
him sone Vistaril to sedate him and then sonebody says
encourage fluid intake. That's gone. Nobody really pays nuch
attention to that anynore. And then they go transfer him |
guess, to Rivers at that point or it says admt to infirmary,
so you'll have to tell nme what the records are here, but 10/07
adm ssion to infirmary.

And all that treatnent, that's all just running around
t he busy. There's no direct approach to this guy. They
shoul d have had some pul nonary functions. He should have been
on intravenous therapy. He should have been on intravenous
corticosteroids. He should have been on intravenous
Am nophylline. And what they're doing is, they're giving him
alittle of this and a little of that, and it's adding up to
not hi ng.



A .. That's where I'"'mcom ng fromwhen | say—+f you read

all these notes, you cone away with the feellng t hat peopl e

were just not paying attention to this man.

The majority quite correctly notes that nere differences in
medi cal judgnent will not form the basis of a claim under the
Ei ght h Arendnent. The excerpts fromDr. Di Benedetto's deposition
quoted above, however, indicate significantly nore than a
difference in opinion in the proper treatnent of severe asthna.
Dr. DiBenedetto's criticism of the treatnent given to Adans is
mul ti-faceted. He asserts variously that Adanms was not given
sufficient doses of corticosteroids, that days went by when he
recei ved no nmedi cati on what soever, that the changes in nedication
and dosage was haphazard, that he should have been put on
i ntravenous corticosteroids, and that there was no follow up after
initial treatment proved ineffectual.

The majority's view of Dr. DiBenedetto's testinony suggests
that there is a conflict in the evidence:

Dr. DiBenedetto's affidavit and deposition are hel pful for

what they do not say. Dr. DiBenedetto does not take issue

with Dr. Carmchael's assertion that Brethine, Al upent
medi cat i on, and nebulizer treatnents are appropriate
medi cations for treating severe asthnma. Instead, he
characterizes intravenous steroids as the "mgjor treatnent”
for severe asthma. "Thus, we may i nfer the existence of other
asthma treatnments whose efficacy matches intravenous
steroids." O course, this is precisely Dr. Carmchael's
contention, and Dr. Di Benedetto's deposition concedes as nuch
when he notes that Adans was "given oral steroids in

i nadequate doses." Implicit in this statement is the

assertion that an "adequate" dosage of the nEdlcatlon Adans

was receiving may have properly treated his condition.?

In ny view, these are questions best left to the trier of fact.

°Di Benedetto deposition at 33-37.

“Maj ority Qpinion at 3244-45 (enphasis added).



Qoviously, the course of treatnment prescribed for Adans was
ultimately insufficient. That which the mgjority "infers" and
finds "inplicit" are precisely the questions which should be put to
the jury.

The Supreme Court |ast defined deliberate indifference in
Farmer v. Brennan,® where the Court stated:

Wth deliberate indifference |ying sonewhere between the
pol es of negligence at one end and pur pose or know edge at the
other, the Courts of Appeal s have routinely equated deliberate
indifference with reckl essness. Seee.g., LaMarca v. Turner,
995 F. 2d 1526, 1535 (CAll 1993).... It is, indeed, fair to
say that acting or failing to act with deliberate indifference
to a substantial risk of serious harmto a prisoner is the
equi val ent of recklessly disregarding that risk.®

* * * * * *

Qur decision that Ei ghth Amendnent liability requires
consci ousness of a risk is thus based on the Constitution and
our cases, not nerely on a parsing of the phrase "deliberate
indifference." And we do not reject petitioner's argunents
for a thoroughly objective approach to deliberate indifference
wi t hout recognizing that on the crucial point (whether a
prison official must know of a risk, or whether it suffices
that he should know) the term does not speak with certainty.
Use of "deliberate,” for exanple, arguably requires nothing
nore than an act (or omission) of indifference to a serious
risk that is voluntary, not accidental. Cf. Estelle, 429
U S, at 105, 97 S.C., at 291-292 (distinguishing "deliberate
indi fference" from"accident"” or "inadverten[ce]"). And even
if "deliberate" is better read as inplying know edge of a
ri sk, the concept of constructive know edge is fam |iar enough
that the term"deliberate indifference” would not, of its own
force, preclude a schene that conclusively presuned awar eness
froma risk's obviousness.’

The mpjority seriously errs in holding that the nedical
treatment of Adans does not present a disputed issue of material

fact as to whether or not there was deliberate indifference to

.- US ----, 114 S.C. 1970, 128 L.Ed.2d 811 (1994).
ld., --- U.S. at ----, 114 S.C. at 1978.
d., --- US. at ----, 114 S.C. at 1980.



Adans' needs. The mmjority accepts the efficacy of the nedical
treatment notw thstanding Dr. D Benedetto's opinion that what was
done was largely wong and that several known and avail able
medi ci nes and di agnosti c techni ques were not gi ven or adm ni st ered.
Adans was seen only twice by a doctor during the twenty-three day
period and a doctor was not called when he obviously was dying.
Whet her the indifference which is obvious in this case was reckl ess
or accidental should have been determ ned by a jury, not by judges

froma cold record.



