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Appeal from the United States District Court for the Southern
District of Georgia. (No. CV 492-126), John F. Nangl e, Judge.

Bef ore ANDERSON, BI RCH and CARNES, Circuit Judges.

PER CURI AM

This case requires us to determ ne whet her the 1993 revision
of Federal Rule of Civil Procedure 4 elimnated the practice of
all owi ng an agent in the United States to accept service of process
for a foreign defendant. The district court concluded that service
could not be effected on a foreign defendant by serving his
putative agent in the United States. W REVERSE and REMAND.

| . BACKGROUND

Plaintiff-appellant Oven Silvious fil ed suit agai nst def endant
Ghaith R Pharaon® in May, 1992, and alleged a cause of action
under the Racketeer influenced and Corrupt Organization Act, 18
US C 8§ 1964(c), ("R CO). Silvious charged that Pharaon, as
owner and operator of the Bank of Credit & Commerce I|nternational
("BCCl "), defrauded Silvious of noney deposited with BCCl in 1985

and due to be repaid to Silvious in COctober, 1990. Al |l egedly,

'Pharaon has never filed an answer or notion with the
district court and has not filed any briefs or other docunents
with this court regarding this matter.



Pharaon has left the United States and is in Saudi Arabia.?

In May, 1992, Silvious began his unrelenting effort to serve
Pharaon in Richmond Hill, Georgia® and in Saudi Arabia. Despite
the InterRedec attorney's notifying the United States Marshal's
of fice that Pharaon did not reside at the Richnond Hill plantation,
Silvious attenpted to serve Pharaon at the R chnond Hi || address
several tines.

I n August, 1992, Silvious noved for a court order for service
for the second tine. He requested that the district court approve
one of the follow ng nethods of service for Pharaon: (1) delivery
of the conplaint, sumons and anmended pl eadi ngs to an enpl oyee of
Pharaon's, as requested in the earlier notion; (2) physical

attachnment of the docunents to the Richmond Hill structure itself;*

’Al t hough Pharaon has been indicted in the Southern District
of Florida for RICO viol ations, in Septenber of 1993 he renuai ned
outside the jurisdiction of the court, "at large.” United States
v. Paul, 150 F.R D. 696, 697 (S.D.Fla.1993); accord Accused BCCl
Front Man Hit with $37 MIlion Fine, USA Today, Sept. 18, 1991
at 2A [hereinafter Front Man Ht with $37 MIlion Fine ]J; Fed
Freezes Assets of Financier Accused of Fronting for BCCl
I nvestor's Bus. Daily, Sept. 18, 1991, at 25 [hereinafter Fed
Freezes Assets ].

*The Richnond Hil|l property is alternatively known as the
old Henry Ford Plantation, Cherry H Il Plantation and Sterling
Bluffs Plantation. InterRedec, Inc., a conpany reputed to be

owned or controlled by Pharaon, see Maritinme Transp. Overseas,
Inc. v. Saudi Research & Dev. Corp., 507 F.Supp. 701, 704-05
(S.D. Tex.1981); Front Man Hit with $37 MIlion Fine; Fed
Freezes Assets, has been headquartered there and I nterRedec
representatives can still be contacted at the plantation, see Rl-
18-2. Pharaon reportedly owns the plantation. |nterRedec al so
has becone involved in |litigation against Pharaon. Board of
Governors of Fed. Reserve Sys. v. Pharaon, 140 F.R D. 642, 643
(S.D.N.Y.1991).

‘Several days prior to this notion being filed, the Bryan
County Sheriff's Departnent attenpted service by |eaving the
conpl aint, sumons and anmended pl eadi ngs "attached to [the] door
on the fountain side of the residence.” R1-13-1. Additionally,



or (3) publication of notice in either the International Herald
Tribune or the Econom st, publications distributed in France and
Saudi Arabia, where it was thought Pharaon m ght be |ocated. The
magi strate judge consequently directed that the U S. Marshal

attenpt service upon the defendant at any pl ace that he may be
found within the United States [as allowed by the RICO
statute, 18 U.S.C. § 1965(d) ]. Additionally, the Marshal may
| eave a copy of the summons and conplaint at Cherry Hill
Plantation ... with a person of suitable age and discretion
residing therein or with an agent authorized by appoi nt ment or
by law to receive service of process. Fed.R Cv.P. 4(d)(1) [
(1992) ]. If the Marshal is unable to perfect service using
these nethods, the plaintiff my then urge the Court to
consi der ot her nethods of service.

R1-15-1 to 2. The court, however, denied Silvious's request for
service by publication and determned that Silvious had not
conplied wth GCeorgia's long-arm statute for service by
publication. In Septenber, 1992, Dool ey E. Cul bertson, purportedly
the Chairman of the Board and Chief Executive Oficer of
I nter Redec, wote the court a letter stating that

Pharaon is not a resident of Sterling Bluff Plantation nor has
he ever been a |l egal resident. Furthernore, Dr. Pharaon owns
no real property in Bryan County and has never been an
enpl oyee, officer or director of |nterRedec.

In Iight of the above, it is useless for the court to
attenpt to serve papers on Ghaith Pharaon at the InterRedec
offices at Sterling Bluff Plantation. Dr. Pharaon is
represented by the firm of Witman and Ransom 200 Park
Avenue, Suite 2800, New York, New York 10166, attention M.
Berge Setraki an. | do not know, however, whether that |aw
firmor any of its nenbers serve in the capacity of agent of

a copy again was mailed. Upon learning of the attenpted service,
Silvious anended his notion to request that this [atest attenpt
at service be deened effective under Ceorgia | aw and that,
additionally, publication be allowed. Silvious apparently
contends that this service was proper under OC. G A § 9-11-
4(d)(6). However, because service in this manner is limted to
actions in which the anbunt in controversy is |ess than $200. 00,
Silvious could not have conplied with Georgia' s process statute
inthis mnner. See OC.GA 8§ 9-11-4(d)(6).



record for Dr. Pharaon and doubt whether they can accept
service for him

R1-18-2.° The magistrate judge pronptly issued another order
indicating its belief that "further efforts to serve the defendant
at the Cherry H Il Plantation would be futile.” R1-19-1to 2. The
court instead directed that a copy of the summons and conpl ai nt be
mai | ed to Pharaon's counsel at the address provided by Cul bertson.
A copy of the sunmmons and conpl aint were nail ed, but counsel never
responded.

Silvious then endeavored to serve Pharaon by mail in Saudi
Arabia, and he again noved for a determnation of sufficiency of
process. In June, 1993, the magistrate judge concluded that
despite Silvious's nunmerous attenpts to effect nmmil service,
Pharaon had not been served properly yet. By order dated Novenber
1, 1993, the magistrate judge ruled that none of the attenpts at
service had been successful but that, because Silvious was
attenpting service in a foreign country, the 120 day tine [imt of
Fed. R Cv.P. 4(j) (1992) did not apply to this action. Therefore,
instead of dismissing the action pursuant to Rule 4(j), the
magi strate judge allowed Silvious thirty additional days to
conpl ete service. If Silvious failed to effect service, the

magi strate judge stated that he would reconmmend that the case be

*Contrary to these statements, Silvious points out several
publications in which Pharaon is listed as or referred to as the
Chai rman or owner of InterRedec, Inc. See R1-36 (United States
Commercial Center, Letter from American Consul ate Gener al
Jeddah, Saudi Arabia, to Omen F. Silvious (undated); The
I nternational Wio's Who 1992-93, at 1278 (56th ed. 1992);
Principal International Businesses 1993: The Wrld Marketing
Directory, at 972-73 (1992)); see also Front Man Hit with $37
MIlion Fine; Fed Freezes Assets.



di sm ssed w thout prejudice.

On January 21, 1994, the Bryan County Sheriff's Departnment
delivered the summons, conplaint and anended conplaint to
Ket hesparan Sri kant han, allegedly an agent of Pharaon, at Sterling
Bluff Plantation. The affidavit and certificate of service were
filed with the district court on January 24, 1994. \Wen Pharaon
failed to answer, Silvious noved for a default judgnent.

On March 21, 1994, the magistrate judge entered a Report and
Reconmendation to the district court finding that the newly anended
Rule 4 did not allow Silvious to use substituted service on Pharaon
because Pharaon was physically outside of the United States.®
Silvious objected to the nagistrate judge's report and
recomendati on; he argued inter alia that Pharaon's agent
aut hori zed by | aw was properly served and, therefore, substituted
service had occurred.’” After de novo review of the magistrate
judge's report and recommendation, the district court dism ssed
Silvious's action for failure to effect service successfully. This

appeal foll owed.

® The provisions for service of an individual found within a

judicial district of the United States, and individuals
in foreign countries, are found in separate parts of
new Rule 4. Service upon individuals found within a
judicial district of the United States may be effected
"pursuant to the law of the state in which the district
court is located, or in which service is effected, for
the service of a summons upon the defendant in an
action brought in the courts of general jurisdiction of
the State[.]"

R1-46-3 to 4 (citations omtted) (enphasis added)
(alteration in original) (quoting Fed. R Cv.P. 4(e)(1)).

'Silvious's additional clains lack nerit and, therefore, we
need not consi der them here.



1. DI SCUSSI ON

"The starting point for an anal ysis of anenability to service
of process in federal court is Federal Rule of G vil Procedure 4."
Brink's Mat, Ltd. v. Dianond, 906 F.2d 1519, 1521 (11th Cr. 1990).
In 1993, during the pendency of Silvious's case, the Federal Rules
of Gvil Procedure were anended; Rule 4 was revised. Qur review
of this case focuses upon the district court's conclusion that
revised Federal Rules of G vil Procedure 4(e) and (f) elimnated
the practice of allowng an agent in the United States to receive
service of process on behalf of a principal who was |ocated in a
foreign country. See Vol kswagenwer k Akti engesel | schaft v. Schl unk,
486 U. S. 694, 705, 707, 108 S.Ct. 2104, 2111, 2112, 100 L. Ed.2d 722
(1988). W review the district court's interpretation of the
Federal Rules of Civil Procedure de novo. Burns v. Lawther, 44
F.3d 960, 963 (11th G r.1995) (per curian); MBride v. Sharpe, 25
F.3d 962, 968 (11th Cr.) (en banc), cert. denied, --- US ----,
115 S.Ct. 489, 130 L.Ed.2d 401 (1994).

The Supreme Court's order anending the Rules stated in
pertinent part "[t]hat the foregoing anmendnents to the Federa
Rul es of Civil Procedure shall take effect on Decenber 1, 1993, and
shall govern all proceedings in civil cases thereafter comenced
and, insofar as just and practicable, all proceedings in civi
cases then pending." Suprene Court Oder of April 22, 1993,
reprinted in Federal C vil Judicial Procedure and Rules 17 (\West
ed. 1994). The plain |anguage of the Supreme Court's order
indicates that the district court may apply either the rule in

effect when the conplaint was filed and the case thereby conmenced



pursuant to Rule 3, or the rule in effect when service was
attenpted last in 1994.° See Elkay Mg. Co. v. Ebco Mg. Co., No.
93 C 5106, 1995 U.S. Dist. LEXIS 473, at * 18 (N.D.Ill. Jan. 13,
1995); Eskofot A/Sv. E.I. Du Pont De Nenmours & Co., 872 F. Supp.
81, 86 (S.D.NY.1995); Lowe v. Hart, 157 F.R D. 550, 551
(MD.Fla.1994). For analysis, we assune that the district court
consi dered application of the revised Rule 4to Silvious's attenpts
at service occurring after Decenber 1, 1993, just and practicabl e.

The district court held that because Pharaon personally coul d
not be found and served within the United States, Silvious nust
serve Pharaon pursuant to revised Rule 4(f), which provides for
service abroad. Revised Rule 4(e), however, clearly provides for

substituted service.® Prior to the revisions to Rule 4,

8The magi strate judge w ote:

This is not a situation in which a procedural rule
was changed during the service attenpt and service was
conmenced when the former Rule was in force and
conpl eted after the new one took effect. Service had
been attenpted in several different ways pursuant to
former Rule 4. By act of Congress, Rule 4 was changed.
The Court has no choice but to enforce the new Rule for
all new attenpts at service

R1-46-5 (enphasis added). The district court nade no
statenent regarding its decision to apply the revised rule.
W note, however, that the court clearly nmay apply forner
rules if the case is conmenced thereunder.

Revi sed Rule 4(e) reads in pertinent part as foll ows:

(e) Service Upon Individuals Wthin a Judicial
District of the United States. ... [S]ervice upon an
individual ... may be effected in any judicial district
of the United States:

(1) pursuant to the law of the state in which the
district court is located, or in which service is
effected, for the service of a sumons upon the



substituted service did not fail nerely because the principal was
outside of the United States. Vol kswagenwerk Aktiengesellschaft,
486 U.S. at 705, 108 S.C. at 2111 ("Under [the Due Process]
Cl ause, foreign nationals are assured of either personal service,
which typically wll require service abroad ... or substituted
service that provides "notice reasonably cal cul ated, under all the
ci rcunstances, to apprise interested parties of the pendency of the
action and afford theman opportunity to present their objections.'
" (enphasis added) (quoting Millane v. Central Hanover Bank &
Trust Co., 339 U S 306, 314, 70 S.Ct. 652, 657, 94 L.Ed. 865
(1950)) . "Personal service has not in all circunmstances been
regarded as indispensable to the process due to residents, and it
has nore often been held unnecessary as to nonresidents.” Millane
v. Central Hanover Bank & Trust Co., 339 U S. 306, 314, 70 S. C
652, 657, 94 L.Ed. 865 (1950).

Substituted service on an agent of the party to the action is

defendant in an action brought in the courts of general
jurisdiction of the State; or

(2) by delivering a copy of the sumons and of the
conplaint to the individual personally or by |eaving
copies thereof at the individual's dwelling house or
usual place of abode with sonme person of suitable age
and discretion then residing therein or by delivering a
copy of the summons and of the conplaint to an agent
aut hori zed by appointnent or by |law to receive service
of process.

Fed. R Cv.P. 4(e) (enphasis added); see also 2 James W
Moore et al., Moore's Federal Practice 8§ 4.10[4], at 4-183
(2d ed. 1995) ("Rule 4(e) permts personal service upon a
def endant to be nade by delivering a copy of the summobns and
conplaint to a person deened by the conmon or general | aw,
federal and probably state, to be authorized to accept
service of process on behalf of the defendant.").



a common practice. W find no indication that the anendnents to
Rule 4 were intended to alter this nmethod of service for individual
foreign defendants. The comm ttee notes indicate that the changes
inthe Rule were intended to wi den the reach of service of process,
not to restrict it. See Fed. RCv.P. 4 advisory conmttee' s note
on 1993 anendnent (subdivision (e) and subdivision (f)) ("Together
wi th subdivision (f), [subdivision (e) ] provides for service on
persons anywhere, subject to constitutional and statutory
constraints.... [ Subdivision (f) ] facilitate[s] the use of
federal long-armlawin actions brought to enforce the federal |aw
agai nst defendants who cannot be served under any state | aw but who
can be constitutionally subjected to the jurisdiction of the
federal court.").

Moreover, revised Rule 4(e) nakes no reference to where the
defendant or individual is "found.” W interpret the words "in any
judicial district of the United States"” in Rule 4(e) to describe
t he place where the personal or substituted service is "effected"
rather than the | ocation, at the preci se nonent of service, of the
i ndi vi dual being served. The individual and the agent need not be
in the sane place. For exanple, in the case of an individual who
is located in a foreign country but whose | egal agent is |ocated in
a judicial district of the United States, a plaintiff may either
personally serve the individual, per Rule 4(f), or effect
substituted service through the individual's agent, per Rule 4(e).
I n deci di ng which subsection applies, the focus is upon the place
where service is effected, not the | ocation of the defendant at the

time of service. This reading of Rule 4(e)(2) is consistent with



t he | anguage of subdivisions (g) and (h) which alternately refer to
service within a judicial district and to service "in a place not
within any judicial district of the United States.” Fed.R Cv.P.
4(9), 4(h)(2) (enphasis added). A plaintiff may effect proper
service on an agent in the United States pursuant to Rule 4(e)(2)
so long as that service conplies with requirenents of the Due
Process O ause and the rel evant statute, even though the indi vi dual
party to be served may not be "found" personally in the United
States at the tinme of service.
I 11. CONCLUSI ON

Silvious has appealed the district court's dismssal of his
claim for failure to effect proper service on Pharaon per Rule
4(f). We conclude that the amendnents to Rule 4 did not abolish
the practice of effecting service on an individual who resides
outside of the United States by delivering a copy of the sunmons
and conplaint in the United States to an agent authorized by
appointnment or by law to receive service of process for that
i ndi vi dual . Because we conclude that the district court
msinterpreted the effect of the Rule 4 anendnents in this case, we
REVERSE and REMAND to the district court to determ ne whether

Silvious properly served Pharaon under Rule 4(e)(2).



