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PER CURI AM

Def endant s/ appel | ants, nenbers of the Ceorgia State Board of
Pardons and Paroles ("the Board"), appeal the district court's
judgnment entered in favor of plaintiff/appellee Charles A. O Kell ey
("OKelley") in this prisoner civil rights action

We reverse and render judgnent for the Board.

| . STATEMENT OF THE CASE

A. Facts

On February 28, 1990, the Board issued a parole decision to
O Kelley, a Georgia state prison inmate. At that tinme, O Kelley
had a total parole success |ikelihood score of 7, crinme severity
level of I or Il, and 12 nonths recommended to serve from the
Parol e Deci sion Guidelines. The Board, however, determ ned that
the crinme severity | evel and/or the parol e success factors did not
adequately reflect the true nature of O Kelley's case and instead

set a tentative parole date of August 1994. The Board expl ai ned



that Factor D [Parole or Probation Failure] did not fully reflect
t he seriousness of O Kelley's prior probation and parole failures.
On Decenber 3, 1990, the Board issued a second parol e decision
regarding O Kelley. O Kelley's total parol e success score renai ned
the sanme, but his crine severity level was increased to Level V,
and the recomended nonths to serve increased to 40. Again, the
reason given by the Board was that Factor D did not fully reflect
t he seriousness of O Kelley's prior probation and parole failures.
B. Procedural History

OKelley filed a pro se 42 U.S.C. 8§ 1983 action alleging that
t he Board violated his constitutional rights in departing fromthe
recommendation from the Parole Decision Cuidelines System
Specifically, OKelley's conplaint alleged that the Board: (1)
failed to use legislatively-mandated criteria in determning his
reparole eligibility; (2) failed to explain adequately the
specific reason for its actions; (3) abused its discretion by
acting outside of its authority and outside the statutorily set
l[imts for administrative parole violations sanctions; and (4)
deprived O Kelley of his liberty wthout due process of |aw
O Kell ey sought declaratory and injunctive relief "to prevent
defendants' further irreparable injury to the plaintiff wth their
arbitrary and [ capricious] decision nmaking." In addition, O Kelley
stated in his conplaint that he had never violated probation or

parole prior to this parole revocation.®

At trial, the Board presented evidence showi ng, contrary to
O Kelley's assertion in his conplaint, that O Kelley had
commtted several probation and parole violations, including the
conmmi ssion of crimnal trespass, cruelty to children, and sinple
battery while on parole.



The district court appointed counsel to represent O Kelley.
Subsequently, the Board filed a notion to dism ss contending that
O Kel l ey had no procedural due process interest in parole, that his
claimthat his parole file contained false information failed to
state a claim and that he was not entitled to a nore specific
expl anation concerning the Board' s action. The district court
denied the Board's notion to dism ss and the action proceeded to a
bench trial.

According to the proposed pretrial order submtted by the
parties, the issue to be tried was "[w hether the State Board of
Par dons and Parol es' decision to depart fromthe Parol e Decisions
GQui delines—+he Gid—violates the Plaintiff prisoner's right to due
process under the Fourteenth Anmendnent."” On the date of trial, the
court held a pretrial conference with the attorneys for the parties
in order to focus on the issues to be tried. Specifically, the
court stated in its order "[i]t becane clear to the court that
Plaintiff was seeking only the reasons for the Board' s decision to
vary fromthe tentative parol e date set by the Board's guidelines."”

District Court's order at 2.°2

*The court discussed with O Kelley's attorney what relief
O Kel | ey want ed:

THE COURT: What do you want nme to do today, just nmake
t hem say why [the Board did not adhere to the
Gui del i nes] ?

MR. JONES: Yes, sir.

THE COURT: VWhat M. Jones wants right nowis he ..
wants to know ... what did the parole board know about
pardons and parole failures at the tine it nmade the
deci sion not to grant parole.

District Court's Oder at 2 (quoting Trial Transcript, p. 14



During the trial, the Board admtted into evidence a summary
chart of sonme exhibits containing information concerning probation
and parol e incidents and convictions which were considered by the
Board at the tine parole was denied. The court verified that if
OKelley submtted any comments based on the chart or the
information contained therein, it would be deened to be pertinent
information and would be read and considered by the Board. The
court then stated:

[I]t seems to the court that the relief that M. O Kelley

seeks at this stage is conplete and has been achi eved, and
there is no purpose further to the action at this stage

Accordingly, it will be dismssed—well, it will be concluded
with, technically, a judgnent entered in favor of M.
O Kelley. | guess technically that is correct, in that he has

achi eved what he sought on the date of trial.
Trial Transcript at 40-41.

The court then proceeded to enter judgnent in favor of
O Kel l ey and agai nst the Board. The Board filed a notion to anmend
t he findi ngs and anend t he judgnment, arguing that its denonstration
of OKelley's msrepresentations in his conplaint when he clai ned
he had no prior parole or probation violations, did not entitle
O Kelley to a judgnent in his favor. The district court denied the
Board' s notion and then awarded O Kel |l ey’ s counsel attorneys' fees
in the amount of $1,346.18. The Board then perfected this appeal.

1. | SSUES

The issues presented on appeal are (1) whether the district
court erred in entering judgnment for O Kelley; and (2) whether
O Kelley's "victory" was nerely technical, such that he is not

entitled to an award of attorneys' fees.

and 35).



[11. STANDARD OF REVI EW
A district court's findings of fact in actions tried w thout
a jury may not be reversed unless clearly erroneous. Fed.R Gv.P.
52(a). "This court may correct errors of law or findings of fact
based on "m sconceptions of the law, "' " Wrthington v. United
States, 21 F.3d 399, 400 (11th G r.1994) (citation omtted), and we
review the district court's conclusions of |aw de novo. 1d.

This court reviews an award of attorneys' fees for an abuse
of discretion, but "closely scrutinizes questions of | aw deci ded by
the district court in reaching the fee award.” Hollis v. Roberts,
984 F.2d 1159, 1160 (11th G r.1993) (citation omtted).

V. ANALYSI S

The Board argues that the district court erred in granting
judgment for O Kelley because GCeorgia law creates no liberty
interest in parole. Accordingly, the Board contends that O Kell ey
is not entitled to procedural due process protections in the parole
consi deration system

We recently decided that the Georgia parole system does not
create a constitutionally protected liberty interest in parole.
Sultenfuss v. Snow, 35 F.3d 1494 (11th Cir.1994) (en banc), cert.
denied, --- US. ----, 115 S. . 1254, 131 L.Ed.2d 134 (1995). °®
Moreover, "[u]nless there is a liberty interest in parole, the
procedures followed in naking the parole determ nation are not
required to conport wth standards of fundanental fairness.”

Sl ocumv. Georgia State Board of Pardons and Parol es, 678 F.2d 940,

At the time the district court entered its judgnent in this
case, it did not have the benefit of our en banc decision in
Sul t enf uss.



942 (11th Cir.1982) (citation omtted). Thus, it is nowclear that
there is no constitutional basis for O Kelley's due process claim

O Kell ey responds that the liberty interest in parole "was not
the basis of the district court's decision.” Appellee's Brief at
8. Instead, O Kelley argues that the Board "cane to trial and
presented evidence of what those prior parole and probation
failures were," and, accordingly, "O Kelley obtained sonme of the
relief which he had sought for so long.” 1d. at 9-10. According
to OKelley, therefore, the district court's entry of judgnment in
his favor was proper. |Indeed, the district court, in its order
denying the Board's notion to amend the judgnent, enunerated two
reasons why the Board's argunent against granting judgnment for
O Kelley nmust fail: (1) because O Kelley "prevailed on the relief
which his attorney said he was seeking on the day of trial;" and
(2) because the Board did not object when the court announced that
for technical reasons, judgnment would be entered in favor of
OKelley. D strict Court's Oder at 3.

The problemw th the district court's order is that the court
made no finding of a federal constitutional violation, which is a
threshold requirenent for a 8 1983 action. Mor eover, the court
made no factual or legal findings in OKelley's favor at all.
Rat her, because the Board presented sone evidence to docunent that
O Kelley had lied in his conplaint and actual |y had nuner ous parol e
violations, he was granted a "technical" judgnent because his
attorney stated that all he wanted was to know t he reasons for the
Board's parole decision. As noted above, OKelley had no

constitutional right to procedural due process protections, and,



therefore, he had no right to an expl anation for departure fromthe
parol e guidelines. There is no procedural due process requirenent
that obligates the Board to explain why it did not adhere to the
Parol e Decision CGuidelines, and the nere fact that the Board
provi ded evidence to support its decision does not nean that
O Kell ey has succeeded on his constitutional claim | ndeed,
O Kell ey has no constitutional claim Accordingly, we reverse the
j udgment of the district court and render judgnent in favor of the
Board. *

REVERSED and RENDERED

* * * * * *

‘Because O Kelley is no longer a prevailing party in this
cause, we also vacate the district court's award of attorneys’
f ees.



