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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-CR-325), WlliamC. O Kell ey, Judge.

Bef ore KRAVI TCH, ANDERSON and CARNES, Circuit Judges.

PER CURI AM

Kevin Whitfield pleaded guilty to storing a stolen firearmin
violation of 18 U S. C 8§ 922(j) and was sentenced to 102 nonths
i mprisonnment. On appeal, Wiitfield challenges the district court's
i nposition of a sentencing enhancenent to his base offense |evel,
pursuant to U S.S.G 8§ 2K2.1(b)(5), based upon its finding that
Whitfield used the gun in connection with two burglaries (for which
he pl eaded guilty in state court). W hold that the district court
did not clearly err in making this factual determnation;

accordingly, we AFFIRM*

"Whitfield also contends that U.S.S.G § 2K2.1(b)(5)
vi ol ates the equal protection clause and is beyond the statutory
power of the Sentencing Comm ssion. Because Wiitfield did not
rai se these argunents bel ow, we do not address them on appeal .
See United States v. Jones, 899 F.2d 1097, 1103 (11th Cr.)
("Where the district court has offered the opportunity to object
and a party is silent or fails to state the grounds for
obj ection, objections to the sentence will be waived for the

pur poses of appeal ... [absent] manifest injustice."), cert.
denied, 498 U. S. 906, 111 S.Ct. 275, 112 L.Ed.2d 230 (1990),
overrul ed on other grounds, United States v. Mrrill, 984 F. 2d

1136, 1137 (11th Cr.1993) (en banc).



On COctober 18, 1992, Witfield burglarized an apartnment in
Atlanta, and stole a gun. On his way out of the apartnent,
Whitfield threatened the victims neighbor, who inadvertently
confronted him wth this weapon. Shortly thereafter, Witfield
attenpted to burglarize another apartnent. Wen police officers
arrived at the scene, they discovered Wiitfield in a chair facing
the front door of the second residence. Witfield s hands were
hi dden under a coat that was folded and Iying on his lap. VWile
one officer "covered" Wiitfield, the other renoved the coat from
his lap and unfolded it; a sem -automatic pistol fell out. One of
the officers stated, in a witten report after the incident, that
he believed that Wiitfield had specifically positioned hinmself in
front of the door in the hope of anbushing a police officer.
Whitfield pleaded guilty to two burglary counts in state court, and
was sentenced to concurrent four-year prison terns.

I n federal court, the presentence investigationreport ("PSI")
recommended a four-point increase in Witfield s base of fense | evel
pursuant to U S S.G § 2K2.1(b)(5), which provides for such an
adjustnment if, inter alia, "the defendant used or possessed any
firearm ... in connection with another felony offense.” The PSI
reasoned that Whitfield used the gun in connection with the
state-law burglaries. Witfield objected, contending that he was
sinmply carrying the gun along with all the other stolen "loot," and
intended to pawn it later in the day. The district court
di sagreed, specifically finding that "the weapon was not being
carried as part of the loot from a burglary but ha[d] been

sequestered and separated fromthat and was bei ng used as a weapon



while commtting another crine." Accordingly, the district court
i nposed the sentencing adj ust nent.
.

The Cui delines do not define the phrase "in connection wth"
in 8 2K2.1(b)(5). This court has never addressed t he question, and
other circuits, at first glance, appear to disagree on the proper
nexus between the weapon and the underlying felony. Sone courts

hold, by analogy to 18 U.S.C. § 924(c),? that

the prosecution will have to make a greater showi ng than a
defendant’'s nere possession of a firearmto obtain a section
2K2. 1(b) (5) enhancenent. Instead, to the extent that the

governnment relies upon physical possession, it nust show t hat
the firearm was possessed in a manner that permts an
inferencethat it facilitated or potentially facilitated—+.e.,
had sone potenti al enbol dening rol e i n—a defendant's fel oni ous
conduct .

United States v. Routon, 25 F.3d 815, 819 (9th Gir.1994).° O her

courts apply a nore lenient nexus by analogy to US S G 8§

18 U.S.C. § 924(c)(1) mandates an enhanced sentence for an
of fender who, "during and in relation to any [federal] crime of
violence or [federal] drug trafficking crine ... uses or carries
afirearm” In Smth v. United States, --- US ----, ----, 113
S.C. 2050, 2059, 124 L.Ed.2d 138 (1993), the Court construed the
phrase "in relation to" in this provision to require that the
weapon facilitate or have the potential of facilitating a drug
trafficking offense.

%See also United States v. Gomez-Arrellano, 5 F.3d 464, 466-
67 (10th Cir.1993) (8 2K2.1(b)(5) "is not satisfied if the
weapon's possession is coincidental or entirely unrelated to the
of fense"). Conpare also United States v. Brewster, 1 F.3d 51, 54
(st Cir.1993) ("in connection with" to be given its "ordinary
meaning"); United States v. Thonpson, 32 F.3d 1, 6-7 (1st
Cir.1994) (construing anal ogous 8 2K2.1(c)(2) and interpreting
Brewster as holding that "[while it is difficult to sketch the
outer boundaries of this link, there is no question that where a
def endant's possession of a firearm sonehow aids or facilitates,
or has the potential to aid or facilitate, the comm ssion of
anot her offense, the defendant's possession of the firearmis
causally and logically related to the other offense").



2D1.1(b)(1),* holding that "the enhancement is required not only
for use, but also sinply for possession, of afirearmin connection
wi th another felony.” United States v. Condren, 18 F.3d 1190, 1197
n. 19 (5th Gr.), cert. denied, --- US ----, 115 S . 161, 130
L. Ed. 2d 99 (1994) (enphasis in original).”

It is questionable whether these theoretically distinct

standards in fact differ in practice.® This case, however, does

*‘Under this provision, a defendant's base offense |evel is
increased by two points if a firearm "was possessed” during a
federal narcotics crinme of which the defendant is convicted,
unless "it is clearly inprobable that the weapon was connected
with the offense.” See U S.S.G 8§ 2D1.1(b)(1) & comment. (n
3). This court has not yet decided whether the governnent or the
def endant bear the burden of proof on the "clearly inprobable”
question. See Jefri Wod and D ane Sheehey, Cuideline Sentencing
32 (Fed.Jud. Center 1994) (describing circuit split on this
i ssue).

°Cf. United States v. Sanders, 990 F.2d 582, 585 & n. 1
(10th Gr.) (pre-Smth case; where circuit precedent inposed
stringent requirenent under 8 924(c)(1) that defendant have ready
access to weapon and it play an integral role in the offense
before statutory sentence enhancenent could be inposed, 8
924(c) (1) did not supply proper standard for nore lenient §
2K2.1(b)(5) Cuideline enhancenent), cert. denied, --- US. ----,
114 S.C. 216, 126 L.Ed.2d 172 (1993).

®Thus, for exanple, on facts sinmilar to Condren, courts
appl ying the purportedly nore stringent "facilitation" test have
reached the sane result as did the Fifth Grcuit under the nore
rel axed "possessi on” benchmark: a weapon's physical proximty to
narcotics may provide the requisite nexus for underlying drug
fel ony enhancenments under 8 2K2.1(b)(5). See Routon, 25 F.3d at
816-19; GConez-Arrellano, 5 F.3d at 467. The Fifth Grcuit, on
the other hand, recently has denonstrated that its supposedly
| eni ent standard is not without sonme bite. See United States v.
Fadi pe, 43 F. 3d 993 (5th G r.1995) (enhancenent on federal gun
charge i nproper where gun was present in car filled with
docunents used by defendant in felony bank fraud; the "presence
of a gun near instrunents of bank fraud does not create the sane
automatic increase in danger of physical violence that exists
when drugs and guns are present together"); see also United
States v. Cuerrero, 5 F.3d 868, 872-73 (5th Cr.1993) (opining
that under U S.S.G 8§ 2D1.1(b)(1), the governnent "may neet its
burden by show ng that the weapon facilitated, or could have
facilitated, the drug trafficking offense,” and thereby



not require us to choose between the two conpeting interpretations
of 8§ 2K2.1(b)(5), because the enhancenent was proper under either
| egal standard. See McCabe v. Sharrett, 12 F.3d 1558, 1569 (1l1lth
Cir.1994) (unnecessary to choose test for evaluating freedom of
association claim where result would be the sane under both
standards).’ Whatever the applicable | egal benchmark, the district
court's factual determ nation that the weapon was used or possessed
"in connection with" the burglaries was not clearly erroneous.?
Whitfield s use of the gun to threaten a bystander between the
burgl aries, his conceal nent of the gun in his coat at the tine of
the arrest, and the officer's averment that Witfield had
apparently positioned hinself to fire the weapon at persons com ng
through the front entrance of the apartnent, all plainly evidence
bot h possession of the gun in connection with the burglaries and

facilitation of the burglaries by use of the gun. Conpar e

Guerrero, 5 F.3d at 873 (defendant possessed firearns "in

inmplicitly suggesting that Condren's "possession" test for §
2K2. 1(b)(5), developed in reliance on the former provision, may
not differ nmuch fromthe other circuits' "facilitation" test),
cert. denied, --- US ----, 114 S.C. 1111, 127 L.Ed.2d 422
(1994) .

‘See also United States v. Blacknmon, 36 F.3d 1094 (table),
1994 W 524995 at *2 (4th Cir. Sept. 28, 1994) (unnecessary to
choose between conpeting approaches to 8 2K2.1(b)(5), although
guestion was one of first inpression, where enhancenent was
correct under either test).

8See, e.g., Routon, 25 F.3d at 819 (once |egal standard
establ i shed, "in connection with" determ nation under §
2K2. 1(b)(5) reviewed for clear error); Condren, 18 F.3d at 1199
(sane); «cf. United States v. Martinez, 924 F.2d 209, 210 (1l1th
Cir.) (for purposes of § 2D1.1(b)(1), question of whether
def endant possessed firearm "during” the comm ssion of a drug
felony is reviewed for clear error), cert. denied, 502 U S. 870,
112 S. . 203, 116 L.Ed.2d 163 (1991).



connection with" a burglary for purposes of simlar US S G 8§
4B1. 4(b) (3) (A) "armed career crimnal" enhancenent even where they
were not used to conmt the burglary, but were instead its fruits;
"[ p] ossession of firearns obviously increases the danger of
vi ol ence whet her or not such weapons are actually used. |[If arned
burgl ars encounter the occupants of a hone or |aw enforcenent
officials, it makes little difference how the burglars obtained
their firearnms.") (enmphasis in original). Accordingly, the
district court did not err in increasing Wiitfield s offense | evel
under 8 2K2.1(b)(5).
AFFI RVED.



