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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:92-02284-CV-RCF), Richard C. Freenman,
Judge.
Bef ore KRAVI TCH, EDMONDSON and COX, Circuit Judges.

KRAVI TCH, Circuit Judge:

The Comm ssioner of Internal Revenue offset the refund of a
fraud penalty, inproperly inposed on Allen, with new negligence and
del i nquency penalties for the same tax year. Allen sued for the
bal ance; the district court concluded that the Comm ssioner's
action was proper and denied the refund. W agree and AFFI RM

l.

The material facts are not in dispute. Appel lant Allen
refused to pay his incone taxes for the 1975 and 1976 tax years,
submtting "protest” docunments in lieu of the required returns.
Al len was convicted for willful failure to file federal incone tax
returns under the former 26 U.S.C. § 7203, ' and sentenced to one
year inprisonnment and three years probation. As a condition of his

probation, Allen was required to file acceptable tax returns for

'Unl ess otherwise indicated, all statutory references to
"former" Internal Revenue Code provisions are to those in effect
for the tax years in issue, 1975 and 1976.



1975 and 1976.

After the crimnal proceedi ngs concluded, the IRS conducted a
civil audit to aid Allen's conpliance with the probation condition.
The agency's exam nation report cal cul ated certai n outstandi ng tax
l[iabilities and non-fraud penalties for the two tax years; it also
determined that Allen was liable for approximately $6,600 in
conbi ned fraud penalties pursuant to forner 26 U S.C. 8 6653(Db).
In an agreenent with the I RS executed on August 16, 1985, Allen
assented to paynent of all outstanding tax liabilities, but did not
agree to pay the penalties. Allen later paid all penalties as
wel |, but sought an adm nistrative refund (albeit only of the fraud
penal ties).

Wiile the RS was attenpting to extract the fraud penalties
from Allen, the Tax Court, in Kotmair v. Comm ssioner, 86 T.C
1253, 1259-62, 1986 W. 22144 (1986) (en banc), held that assessnent
of such penalties in a tax protester case like Allen' s was
inmproper. In light of Kotmair, the I RS decided, in Decenber 1990,
to refund the fraud penalty assessnent. The agency concl uded,
however, that it was entitled to offset about $1800 fromthe $6600
refund by i nmposi ng, instead, delinquency? and negli gence® penalties
for the 1975 and 1976 tax years.

After exhausting his adm nistrative renedies, Allenfiled suit
in the district court. He contended that |evying delinquency and
negligence penalties in Decenber 1990 was inproper because the

statute of limtations on inposing additional tax liability for the

’See former 26 U.S.C. § 6651(a).
®See former 26 U.S.C. § 6653(a).



1975 and 1976 tax years had already run. The district court
concl uded that the assessnent of the new penalties was proper even
if it occurred outside of the applicable limitations period;* it
therefore granted summary judgnent to the governnent. See Allen v.
United States, 73 AF.T.R2d (P-H ¢ 94-811, 94-1 U S. Tax Cas.
(CCH) 1 50,102, 1994 W. 116812 (N.D. Ga. 1994).
.
A
On appeal, Al en concedes that the delinquency and negligence
penalties would have been proper if assessed by August 1988,
because his conviction for willful failure to file tax returns
collaterally estops himfromclaimng that his failure to file in
1975 and 1976 was either "due to reasonable cause" wthin the
meani ng of fornmer 8 6651(a)(1l) (and therefore non-delinquent), or
t hat he was not negligent within the nmeaning of fornmer § 6653(a).
See Kotmair, 86 T.C. at 1262-64 ("willful failure to file"
conviction precludes challenge to delinquency and negligence
penal ti es). Al'l en contends, however, that the running of the
statute of limtations abrogated the IRS s power to inpose such

penal ti es.

‘Al l en contended that the August 1985 agreenent was a
"return” within the neaning of 26 U S.C. 8§ 6020(a), triggering
the three-year statute of limtations under former 26 U. S.C. §
6501(a). The district court assunmed, solely for the purpose of
ruling on the governnent's sunmary judgnent notion, that the
[imtations period had run in August 1988. W proceed on the
same assunption on appeal; accordingly, we do not address
Al en's argunments regarding the scope of permtted discovery or
the propriety of the Carroll affidavit, as both relate solely to
the issue of whether the statute of limtations had expired. W
express no view, however, on whether the August 1985 agreenent
was actually a "return” within the neaning of 8§ 6020(a).



This argunent is foreclosed by Lewis v. Reynolds, 284 U.S
281, 52 S.Ct. 145, 76 L.Ed. 293, nodified, 284 U S. 599, 52 S.C
264, 76 L.Ed. 514 (1932). In Lew s, the taxpayer, after the
expiration of the statute of |imtations on additional tax
assessnent, filed a claim for refund alleging that «certain
deductions had been inproperly disallowed. The Comm ssi oner
concurred, but refused to refund any noney, contending that the
anount of proper deductions i nproperly disallowed was | ess than the
anount of certain other inproper deductions that had been
erroneously allowed on the sane tax return. The taxpayer argued
that the Comm ssioner |acked authority to reassess tax liability
after the statute of limtations had expired. The Suprene Court
di sagreed, noting that

"the ultinmate question presented for decision, upon a claim

for refund, is whether the taxpayer has overpaid his tax.

This involves a redeterm nation of the entire tax liability.

While no new assessnent can be nade, after the bar of the

statute [of [imtations] has fallen, the taxpayer,

nevertheless, is not entitled to a refund unless he has
overpaid his tax.'

* * * * * *

Wile the statutes authorizing refunds do not
specifically enpower the Comm ssioner to reaudit a return
whenever repaynment is clainmed, authority therefor is
necessarily inplied. An overpaynent nust appear before a
refund i s authorized. Although the statute of limtations may
have barred the assessnent and collection of any additional
sum it does not obliterate the right of the United States to
retain paynments already received when they do not exceed the
anount which m ght have been properly assessed and denmanded
[wWwthin the |imtations period].

Id. at 283, 52 S.Ct. at 146 (quoting, in part, Lewi s v. Reynol ds,
48 F.2d 515, 516 (10th Cr.1931)) (enphasis added). See al so



Patterson v. Belcher, 302 F.2d 289, 295 (5th Gr.)® (following
Lewis ; after statute of limtations runs, IRSis "entitled to set
off any nonies still owng to the Governnent against the anmounts
clainmed for refund"), anended on other grounds, 305 F.2d 557 (5th
Cr.), cert. denied, 371 US. 921, 83 S.C. 289, 9 L.Ed.2d 230
(1962).°

B.

In Lews, the governnent's setoff claim flowed from a
reassessnent of underlying tax liability—.e. deni al of
previ ousl y-al | oned deductions, and consequent recal cul ati on of the
taxpayer's adjusted gross incone. Allen contends that when, as
here, the setoff derives fromadditions to tax such as del i nquency
and negligence penalties, the rule of Lews does not apply. This
contention, however, is contrary to the fornmer Revenue Code's cl ear

prescription that "penalties ... shall be assessed, collected, and

°Deci sions of the former Fifth Grcuit rendered prior to
Cctober 1, 1981, are binding in the Eleventh Circuit. See Bonner
v. City of Prichard, 661 F.2d 1206, 1209 (11th G r.1981) (en
banc) .

®Accord Dysart v. United States, 340 F.2d 624, 627-30
(Ct.d.1965) (even outside limtations period, a refund suit
opens the taxpayer's entire tax liability up for redeterm nation,
for only "if the overall balance noves his way can he recover");
Estate of Bender v. Comm ssioner, 827 F.2d 884, 887-89 (3rd
Cir.1987) (followng Dysart ); Cuba RR v. United States, 254
F.2d 280, 281-82 (2d Cr.) (Learned Hand, J.) (even after statute
of limtations runs, "when the taxpayer seeks a refund for a
credit m stakenly denied, he nust be content to allow his tax for
t he sane year to be corrected because of errors through which he
has profited"), cert. denied, 358 U S. 840, 79 S.C. 64, 3
L.Ed.2d 75 (1958); United States v. Pfister, 205 F.2d 538, 541-
42 (8th Cir.1953) (outside limtations period, "[t]he validity of
any deduction clainmed by the taxpayer in his inconme tax return is
[still] in issue in his action to recover alleged overpaynents of
income tax"); Arthur C. Harvey Co. v. Malley, 60 F.2d 97, 101
(1st Cr.1932) (following Lewis ), aff'd on other grounds, 288
U.S. 415, 53 S. (. 426, 77 L.Ed. 866 (1933).



paid in the sane manner as taxes ... [and that any] reference ..
to "tax' inposed ... shall be deened also to refer to
penal ties." See fornmer 26 U S.C. § 6659(a). Furthernore, in
Loftin & Wodard, Inc. v. United States, 577 F.2d 1206, 1245-47
(5th Cir.1978), our predecessor court applied Lewis to permt the
governnment to offset a refund claim(nade after the running of the
statute of limtations on further tax liability) wth an increased
del i nquency penalty.’ The fact that, in the instant case, the
governnment has asserted a different penalty rather than a |arger
anount of the sanme penalty as setoff does not materially
di stinguish this case fromLoftin & Wodard—+tew s sweeps broadly to
permt redetermnation of the entire tax liability by retaining any
tax paynent "whi ch m ght have been properly assessed and demanded. "

Lewis, 284 U. S. at 283, 52 S.C. at 146.8

C.
"The refund claim IS - not al n]
everyt hi ng-to-gai n-nothing-to-lose matter." John C. Chomm e,

Federal Incone Taxation 905 (2nd ed. 1973). The district court
correctly determ ned that, under Lewis and Loftin & Wodard, the

| RS coul d properly inpose delinquency and negligence penalties as

‘See al so Acker v. United States, 519 F. Supp. 178, 183-84
(N.D. Onio 1981) (after running of statute of limtations, fraud
penalty could be inposed and set off against refunded delinquency
and negligence penalties); Rev.Rul. 56-492, 1956-2 C B. 949
(applying Lewis to "interest and penalties for the taxable year
barred by the statute [of limtations]").

®Furthernore, it is logically inconsistent for Allen to
argue that penalties are "tax" under fornmer 26 U.S.C. 8§ 6501(a),
so that their collection is barred by the three-year statute of
l[imtations, yet at the sanme tine are not "tax" for Lew s
pur poses in determ ning whether there has been a net overpaynent
of "tax" by the taxpayer.



an offset to the fraud penalty refund irrespective of whether the
statute of limtations had run. Accordingly, we AFFIRM the grant

of sunmmary judgnent in favor of the governnent.



