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FI NANCI AL SECURI TY ASSURANCE, INC., Plaintiff-Appellant,
V.
TOLLMAN- HUNDLEY DALTON, L.P., Defendant- Appell ee.

Feb. 12, 1996.
Appeal from the United States District Court for the Northern
District of Ceorgia. (No. 4:93-CV-356-HLM), Harold L. Murphy,
D strict Judge.

Before COX, Circuit Judge, and CLARK and WOOD, Jr.", Senior Grcuit
Judges.

PER CURI AM

Thi s case involves a security agreenent pursuant to which the
debtor granted the creditor a security interest in the debtor's
hotel and in all rents, issues and profits associated with its
operati on. After the debtor filed a voluntary petition under
Chapter 11 of the Bankruptcy Code, the creditor relied upon its
prepetition security interest to seek accounting of the
postpetition hotel revenues. Applying 8 552 of Title 11 of the
Bankruptcy Code, the bankruptcy court concluded that the
prepetition security interest did not extend to postpetition hotel
revenues derived fromrent; thus, the postpetition revenues were
property of the debtor's estate. The district court affirmed
Having carefully studied §8 552 and the applicable Suprenme Court
precedent, we conclude that the bankruptcy court and the district

court inproperly looked to state law to define the |anguage of 8§

"Honor abl e Harlington Wwod, Jr., Senior U.S. Circuit Judge
for the Seventh Crcuit, sitting by designation.



552 and, therefore, msconstrued this section. W reverse.
| . BACKGROUND

I n February, 1989, Tol | man-Hundl ey Dalton, L.P. ("THD"'), which
owned and operated a Holiday Inn in Dalton, GCeorgia, borrowed
$10,151,088.00 to refinance an existing loan on the hotel.
Fi nanci al Security Assurance, Inc. ("FSA") provided the financial
acconmodations and eventually succeeded to all rights of the
original lender. THD granted FSA a security interest in the hotel
real property and inprovenents, related tangible and intangible
personal property, and all rents, issues and profits associ ated
with the hotel and its operation. The parties have stipul ated t hat
the security agreenent was intended to cover all hotel revenues.
Thus, FSA held a first-priority, properly-perfected security
interest in the hotel and the revenues generated therefrom

I n Cctober 1990, THD defaulted on its nonthly paynent to FSA
On February 25, 1991, FSA accelerated the paynents due under the
security agreenent, revoked THD s license to collect rents, and
filed an action in the Superior Court of Whitfield County, Ceorgi a,
to obtain the appointnent of a receiver to collect the hotel
revenues. On March 1, 1991, however, prior to the appointnent of
a receiver, THD filed a voluntary petition under Chapter 11 of the
Bankruptcy Code, staying the action for appointnent of a receiver.

THD operated the hotel as a debtor-in-possession fromMarch 1,
1991, through April 7, 1992, when FSA obtained relief from the
automatic stay and foreclosed its interest in the hotel. FSA
contends that, during this 13-nonth period, the hotel generated

nore than $4,000,000 in gross revenues. Al of the hotel's



postpetition operating expenses have been paid and approxi mately
$400, 000 of postpetition hotel revenues remains to be distributed.
It is this $400,000 of revenues that is at issue in the appeal.

FSA filed a notion with the bankruptcy court for abandonnent
and accounting of the hotel revenues, and THD filed a notion
seeking authorization to wuse the revenues for a plan of
liquidation. FSA took the position that it was entitled to the
hotel revenues under the ternms of the prepetition security
agreenent; THD disagreed, arguing that the prepetition security
interest did not extend to the postpetition revenues and,
therefore, the revenues were property of the debtor estate.

To resolve the outstanding notions, the bankruptcy court
| ooked to 11 U S.C 8§ 552, which governs prepetition security
interests in a debtor's postpetition revenues. Section 552(a)
provi des the general rule that postpetition property of the debtor
or estate is not subject to any lien resulting fromany prepetition
security agreenent; section 552(b) provides an exception for |liens
resulting from prepetition security agreenents that cover
"proceeds, product, offspring, rents, or profits.” Relying on the
Suprenme Court's decision in Butner v. United States,' the
bankruptcy court held that state | aw defines the terns "proceeds,
product, offspring, rents or profits.” The court then undertook a
t hor ough review of Georgia | aw and concl uded that, "under Georgia

| aw hotel revenues are not properly characterized as rent."? The

1440 U.S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979).

’'n re Toll man-Hundl ey Dalton, L.P., 162 B.R 26, 29
(Bankr. N. D. Ga. 1993) .



bankruptcy court further concluded that hotel revenues do not
constitute "profits,” noting that "FSA has been unable to cite any
Ceorgia authority for the proposition that hotel revenues conprise
profits."® Thus, the bankruptcy court held:

In sum the court finds that under Georgia |aw hotel
revenues do not constitute "rents" or "profits" for the
pur poses of section 552(b). Therefore, under section 552(a)
FSA does not have any interest in the postpetition revenues
generated by the Hotel .*

FSA appeal ed, and the district court affirned, follow ng the
reasoni ng of the bankruptcy court. This appeal foll owed.
1. DI SCUSSI ON
The version of 8 552 applicable to this appeal provides:

(a) Except as provided in subsection (b) of this section,
property acquired by the estate or by the debtor after the
commencenent of the case is not subject to any lien resulting
fromany security agreement entered into by the debtor before
t he commencenent of the case.

(b) Except as provided in sections 363, 506(c), 552, 544,
545, 547, and 548 of this title, if the debtor and an entity
entered into a security agreenment before the commencenent of
the case and if the security interest created by such security
agreenent extends to property of the debtor acquired before
the comrencenent of the case and to proceeds, product,
offspring, rents, or profits of such property, then such
security interest extends to such proceeds, product,
of fspring, rents, or profits acquired by the estate after the
commencenent of the case to the extent provided by such
security agreenent and by appl i cabl e nonbankruptcy | aw, except
to any extent that the court, after notice and a hearing and
based on the equities of the case, orders otherw se.”

'd. at 30.
4 d.

°11 U.S.C. § 552 (1988). Congress amended § 552 with the
Bankruptcy Reform Act of 1994, Pub.L. No. 103-394, 108 Stat. 4106
(codified as anended 11 U.S.C. § 552 (1994)). The anendnent is
not applicable to cases, such as this one, commenced prior to
Cctober 22, 1994. Pub.L. 103-394 § 702, 108 Stat. 4150. As is
di scussed later in this opinion, the anendnment, while
i napplicable to this case, aids our construction of the version



THD does not dispute that FSA' s prepetition security interest
covered hotel revenues. THD argues that this security interest
nevert hel ess does not reach postpetition revenues generated by the
hotel due to the application of 8 552(a). |In response, FSA argues
that its security interest falls within the exception to 8 552(a)
set out in 8§ 552(b); specifically, FSA contends that the
postpetition hotel revenues constitute "rents" within the neaning
of 8 552(b) and, therefore, its security interest extends to these
revenues. °

The district court, follow ng the reasoning of the bankruptcy
court, held "that Butner requires that state |aw define the terns
"proceeds, product, offspring, rents, or profits' in section
552(b)."’" We disagree.

Butner, like this case, was a Chapter 11 bankruptcy proceedi ng
in which a dispute arose between the bankruptcy trustee and a
nort gagee over the right to the rents collected during the period
between the filing of the nortgagor's bankruptcy petition and the
foreclosure sale of the nortgaged property. Unlike this case
however, the security agreenent in Butner did not specifically
cover rents; rather, the nortgagee relied upon North Carolina | aw,
whi ch gave a nortgagee a security interest in rents collected on

t he nortgaged property if certain conditions were net. And, unlike

of 8 552 that is applicable.

°FSA al so contends that the hotel revenues constitute
"profits" wthin the nmeaning of 8§ 552(b). Because we concl ude
that the revenues fall within the definition of "rents," we need
not deci de whether they also constitute "profits.”

‘Fi nanci al Security Assurance, Inc. v. Toll man-Hundl ey
Dalton, L.P., 165 B.R 698, 702 (N.D. Ga.1994).



this case, Butner did not involve 8§ 552. The issue litigated
before the bankruptcy court, the district court, and the court of
appeals in Butner was whether, notw thstanding that the security
agreenent did not specifically cover rents, the nortgagee
neverthel ess had a security interest in rents under North Carolina
I aw.

The Suprene Court granted certiorari in Butner not to decide
the state l|law question, but to resolve a conflict anong the
circuits as to whether state law or a federal rule of equity
determ ned a nortgagee's security interest in property follow ng
the filing of a bankruptcy petition. 1In holding that state |aw
determned this interest, the Suprene Court said:

Property interests are created or defined by state
law. . .. The [federal rule of equity], at least in sone
ci rcunst ances, affords the nortgagee rights that are not his
as a matter of state |aw The rule we adopt avoids this
i nequity because it |ooks to state law to define the security
interest of the nortgagee.?

Thus, the Suprene Court held that North Carolina |aw determ ned
whet her the nortgagee's security interest covered rents fromthe
nor t gaged property.

The questions litigated in Butner are not at issue in this
case. From Butner we learn that we nust apply CGeorgia law to
determ ne whether FSA' s security interest extends to the hote
revenues. Unlike the security agreenent in Butner, the security
agreenent at issue here specifically covers rents, issues and

profits of the nortgaged property. THD does not dispute that,

under Georgia |l aw, such an agreenent covers hotel revenues. Thus,

®But ner, 440 U.S. at 55-56, 99 S.Ct. at 918-109.



while Butner is relevant to this case, it is applicable only to
confirm what the parties do not dispute: absent 8§ 552, FSA's
security interest extends to the hotel revenues.

The crux of this case is whether 8 552 operates to cut off
FSA's right to postpetition hotel revenues. Butner is of no
assistance in resolving this issue. Contrary to the district
court's determnation, nothing in Butner suggests that state
defines the | anguage of the federal Bankruptcy Code in general, or
of 8 552 in particular. Neither does 8§ 552 dictate such a result.
Section 552(b) provides that a prepetition security interest in
derivative property may extend to postpetition derivative property
"to the extent provided by [the] security agreenent and by
appl i cabl e nonbankruptcy law." This reference to "nonbankruptcy
law," or state law, is consistent with But ner: it prevents a
creditor from using a debtor's bankruptcy to acquire rights to
which he would not otherw se be entitled under state |aw The
reference to "nonbankruptcy |aw' does not suggest that state |aw
defines the | anguage of § 552.

Thus, we hold that the district court erred in looking to
Ceorgia law to define the l|anguage of 8§ 552, specifically, to

define the term "rents" as used in § 552(b).° To construe this

Two circuit courts, like the district court in this case,
have relied on Butner to justify looking to state |law to define
the term"rents" as used in 8 552(b). See Financial Security
Assurance, Inc. v. Days California Riverside Limted Partnership,
27 F.3d 374, 376 (9th Cir.1994); T-H New Oleans Limted
Partnership v. Financial Security Assurance, Inc., 10 F.3d 1099,
1104 (5th G r.1993), cert. denied, --- US ----, 114 S. . 1833,
128 L. Ed.2d 461 (1994). For the reasons expl ai ned above, we
decline to follow these two circuits.



term we |look to the plain nmeaning of the statute.'®

In Black's Law Dictionary, the term "rent" is defined:
"Consideration paid for use or occupation of property. In a
broader sense, it is the conpensation or fee paid, wusually

periodically, for the use of any rental property, |and, buildings,

equi pment, etc."™

Clearly, hotel revenues fall within the "broader
sense” of this definition. A plain reading of 8§ 552(b) indicates
that Congress intended "rents" to be construed in this broader
sense. The term "rents"” in 8 552(b) is enconpassed within the
phrase "proceeds, product, offspring, rents, or profits.” Wth
this phrase, Congress intended to cover a wi de range of derivative
property. It did not, therefore, intend that the term"rents," or
any other termused in the phrase, be construed in a restrictive
sense. Accordingly, we hold that the term "rents" as used in 8
552(b) includes hotel revenues.

Qur conclusion is supported by the Bankruptcy Reform Act of

1994, which anended 8 552(b). The anmendnent is as foll ows:

(a) POSTPETI TION EFFECT OF SECURI TY | NTEREST.—Secti on
552(b) of title 11, United States Code, is anended—

(1) by inserting "(1)" after "(b)".

(2) by striking "rents," each place it appears, and

(3) by adding at the end the follow ng:

"(2) Except as provided in sections 363, 506(c), 522,
544, 545, 547, and 548 of this title, and notw thstandi ng
section 546(b) of this title, if the debtor and an entity

entered into a security agreenment before the conmencenent of
the case and if the security interest created by such security

“See United States v. Ron Pair Enterprises, Inc., 489 U.S.
235, 241-42, 109 S.C. 1026, 1030-31, 103 L.Ed.2d 290 (1989).

Bl ack's Law Dictionary at 1297 (6th ed. 1990).



agreenent extends to property of the debtor acquired before
t he comencenent of the case and to ampbunts paid as rents of
such property or the fees, charges, accounts, or other
paynents for the use or occupancy of roonms and other public
facilities in hotels, notels, or other |odging properties,
then such security interest extends to such rents and such
fees, charges, accounts, or other paynents acquired by the
estate after the commencenent of the case to the extent
provi ded i n such security agreenent, except to any extent that
the court, after notice and a hearing and based on the
equities of the case, orders otherw se.". "

Thus, the current version of 8§ 552(b) explicitly covers hote
revenues. This current version is applicable only to cases
commenced after October 21, 1994;" accordingly, it is not
applicable to this case. Nevertheless, the current version of 8§
552(b) aids our construction of the previous version applicable to
t his case.

The |l egislative history of the Bankruptcy Reform Act of 1994
indicates that Congress intended the anmendnent to 8 552(b) to
clarify the law, not to change the |aw Specifically, the
| egislative history of the pertinent provision provides:

Section 215 also clarifies the bankruptcy treatnent of
hot el revenues whi ch have been used to secure |loans to hotels
and other 1odging accommodati ons. These revenue streans,
while critical to a hotel's continued operations, are al so the
nost |iquid and nore val uabl e coll ateral the hotel can provide
to its financiers. When the hotel experiences financial
distress, the interests of the hotel operations, including
enpl oynent for clerks, nmaids, and other workers can collide
with the interests of persons to whom the revenues are
pl edged. Section 215 recognizes the inportance of this

revenue streamfor the two conpeting interests and attenpts to
strike a fair bal ance between them *

?Bankrupt cy Reform Act of 1994, Pub.L. No. 103-394, 108
Stat. 4106, 4126 (codified as anmended at 11 U.S.C. 8 552(h)
(1994)).

“pub. L. 103-394 § 702, 108 Stat. 4106, 4150.

“H R Rep. No. 103-385, 103d Cong., 2nd Sess., reprinted in
1994 U.S.C.C A N 3340, 3357 (enphasis added).



Thus, the 1994 amendnent to 8§ 552(b) was intended by Congress
to clarify that this subsection covers hotel revenues. This is
consistent with our holding that 8 552(b) as in effect prior to the
1994 amendnent enconpasses hotel revenues.

CONCLUSI ON

For the reasons expl ai ned above, we hold that the term"rents”
as used in the version of 8 552(b) predating the 1994 anendnent
enconpasses hotel revenues. Accordingly, the decision of the
district court is REVERSED and the case is REMANDED for further
proceedi ngs consistent with this opinion.

CLARK, Senior G rcuit Judge, concurring in part and di ssenting
in part:

| agree philosophically with the nmajority's result in this
case, but regrettably | read the statute differently. | agree that
the current [1994] version of 11 U S C 8 552 would require the
majority's result. This case is governed by the 8§ 552 which was in
effect prior to October 22, 1994, with which the majority agrees.
The majority takes the change in the statute by the 1994 Act as
bol stering its interpretation of the 1984 statute.

Section 552 has as its subject the "Postpetition effect of
security interest.” The 1984 statute, with which we are concer ned,
provi ded that a security interest conveyed in an agreenent entered
into between a creditor and a debtor prior to bankruptcy extended
after commencenent of a bankruptcy case to "proceeds ... rents, or
profits" of the property "to the extent provided by such security
agreenent and by applicabl e nonbankruptcy law...." It is ny view
that the district court was correct in interpreting the phrase

"non-bankruptcy” lawto nmean state law, in this case, Ceorgia | aw



| agree with the courts in the Fifth and Ninth Crcuits whose
opinions are cited in Note 9 of the mgjority opinion for the
proposition that state | aw defi nes the neaning of the word "rents"
as used in 8§ 552(b).
| amal so persuaded by the changes nmade in the 1994 versi on of
8 552(b) by Congress. The new version of 8 552(b) is quoted in the
maj ority opinion on pages 9-10 and | shall not duplicate it here.
The 1994 change reflects that Congress thought the phrase in the
1984 | aw "applicabl e non-bankruptcy law' referred to state | aws.
I n House Report No. 103-385, 103rd Cong. 2nd Session, reprinted in
1994 U.S.C.C.A N 3340 at 3357, in explaining changes w ought by
t he Bankruptcy Reform Act under consideration, the report states:
Under current section 552 of the Bankruptcy Code, real
estate lenders are deemed to have a security interest in
postpetition rents only to the extent their security |nterest
has been "perfected" under applicable State | aw procedures. "’

I ncl usi on under section 552, in turn, allows such proceeds to
be treated as "cash collateral” under section 363(a) of the

Bankr upt cy Code, whi ch prohibits a trustee or
debtor-in-possession from using such proceeds w thout the
consent of the lender or authorization by the court. 1In a

nunber of States, however, it is not feasible for real estate
lenders to perfect their security interest prior to a
bankruptcy filing; and, as a result, courts have denied
| enders having interests in postpetltlon rents the protectlon
of fered under sections 552 and 363 of the Bankruptcy Code.
Section 214 provides that |enders may have valid security
interests in postpetition rents for bankruptcy purposes
notwi thstanding their failure to have fully perfected their
security interest under applicable State |aw. This is
acconpl i shed by adding a new provision to section 552 of the
Bankruptcy Code, applicable to | enders having a valid security
interest which extends to the underlying property and the
postpetition rents.

® Butner v. United States, 440 U.S. 48, 99 S.Ct. 914, 59
L. Ed. 2d 136 (1979).

" See, e.g., Inre Multi-Goup Il Ltd. Partnership, 99
B.R 5 (Bankr.D. Ariz.1989); In re Association Center Ltd.
Partnership, 87 B.R 142 (Bankr.W D. Wash. 1988); In re ™™

Carlton House Partners, Ltd., 91 B.R 349 (Bankr. E. D. Pa. 1988) ;



In re Metro Square, 93 B.R 990 (Bankr.D. M nn. 1988).

Each of the Bankruptcy Court decisions cited in Note 17 hol ds
that State | aw governs and limts the neaning of the word "rents”
as used in 8 552(b). Those decisions, and law review articles
whi ch have criticized 8 552(b) as it existed prior to this 1994
change, interpret the previously existing section as did the
district court whose opinion we review here. | applaud the 1994
change. It belatedly brings the statute into line with the
phi | osophy of the Uniform Commercial Code which had as its purpose
maki ng the laws of all states alike so that financial institutions
across the country could | end across state lines with confidence.

| think the district and bankruptcy court judges correctly

interpreted the statute and court decisions which bound them



