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TIJOFLAT, Circuit Judge:

Appel l ant, Chester L. Gunby, pleaded guilty to one count of
mai | fraud, 18 U.S.C. § 1341 (1994), and one count of tax fraud, 26
US. C 8 7206(1) (1994), for enbezzling the filing fees collected
by the Magistrate Court of Baldw n County, Ceorgia. The district
court found that Gunby's crimnal activities constituted "a
significant disruption of a governnental function" under Sentencing
Gui del ines section 5K2.7, and it therefore departed upward fromthe
recomended sent encing range of 21 to 27 nonths. See United States
Sent enci ng Commi ssi on, Cuidelines Manual, 8 5K2.7, p.s. (Nov. 1,
1993). The district court sentenced Gunby to concurrent terns of
forty-one nonths for his mail fraud conviction and thirty-six
months for his tax fraud conviction. Gunby now appeal s,
chal l enging the applicability of guideline section 5K2.7 to his

case and the sufficiency of the evidence supporting the upward

"Honorable Edward S. Smith, Senior US. CGrcuit Judge for
the Federal Circuit, sitting by designation.



departure. W affirm
l.
A

The Ceorgia Ceneral Assenbly established the Small C ains
Court of Baldwin County, Georgia, in 1967. See Act of Apr. 21
1967, No. 588, 8 1, 1967 Ga. Laws 3312, 3313. @unby was appoi nted
by Governor Busbee as Judge of the Small Cains Court of Baldw n
County in 1975. The Small Cainms Court operated on the basis of
fees collected fromlitigants and fromthe city for the use of the
court's services. These collections paid for the expenses of the
court, and judges such as Gunby were entitled to keep the surplus
for thenselves. See § 5.

Popul ar di scontent and constitutional problens® with the fee
system |l ed the Georgia Assenbly to phase out fees and phase in
sal ary conpensation for Ceorgia s judges. Wth respect to Gunby,
the first step was the creation of magistrate courts. In 1977, the
| egi sl ature created a magi strate court in Baldwi n County. See Act
of Mar. 23, 1977, No. 388, 8§ 1, 1977 Ga. Laws 3197, 3198.

According to this statute, the Judge of the Small C ains Court was

I'n 1977, the Suprene Court held in Connally v. Georgia, 429
U S. 245, 97 S.Ct. 546, 50 L.Ed.2d 444 (1977), that Georgia's
system of paying justices of the peace for the issuance of search
warrants violated the Fourth and Fourteenth Anendnents to the
United States Constitution. See id. at 251, 97 S.C. at 549.
The Court found that justices of the peace who receive no salary
and who earn their living based on the fees they collect from
issuing crimnal warrants cannot not be neutral and detached, as
the Fourth Amendnment requires. See id. at 249, 97 S. (. at 548.
In response, the Georgia Assenbly repeal ed the provision
aut horizing the collection of a fee for issuing a warrant, and
replaced it with a provision authorizing the collection of a fee
for examning the application for a warrant. See Act of Feb. 25,
1977, No. 74, 8 1, 1977 Ga. Laws 197, 197.



to serve as the Magistrate of Baldwin County. See 8§ 2. In 1977

Gunby was the Judge of the Small Cains Court, and he therefore
becane the Magistrate of Baldwin County as well. Under the 1977
Act, @unby was paid a salary fromthe treasury of Baldw n County
for serving as a nmgistrate. See § 7. Still, the 1977 Act
apparently | eft unchanged the proprietary nature of the | ocal court
system For exanple, the Magistrate of Bal dwi n County was required
to pay the expenses of the court fromhis own salary. See §8 8. By
inmplication, Gunby could continue to profit from the court's
oper at i ons.

In 1982, however, the Georgia Assenbly repl aced the fee system
with a salary systemfor all local courts. See Courts of Limted
Jurisdiction Conpensation Act of 1982, No. 1488, 1982 Ga. Laws 1737
(repeal ed 1983).2 The 1982 act required each county to el ect one
of two systens for paying a salary to any judge who "is
conpensated, in whole or in part, from fees." § 2(1). Under
conpensation plan "A/" the county would pay each judge a fixed
salary, and the judges would remt all the fees they collected to
the county treasury. See 8 5. Under conpensation plan "B," the
court woul d establish a trust fund fromwhich an equal sal ary woul d
be paid to all fulltinme judges. See § 6. Each judge woul d account
for all collected fees and remt themto the trust fund. § 6(c).
It is unclear which systemof conpensation Bal dw n County adopted

for its small clains and nmagistrate courts, but neither system

*This act applied to Baldwin County because it contained "a
court ... in which the judge ... is conpensated in whole or in
part by fees charged and collected for the performance of the
duties of [the] court.” 8 3. The act applied to Gunby because he
was a judge of a small clainms court. § 2(4).



envi sioned the retention of fees by judges.

In 1983, the GCeorgia legislature adopted a |local |aw
concerning the Baldwin County Magistrate Court. See Act of Mar
14, 1983, No. 157, 1983 Ga. Laws 4027. First, the act created the
position of chief magistrate. 8§ 2(a). Gunby was soon appointed to
this position. Second, the act provided for the creation of a
magi strate court treasury: "All fees collected by the Magistrate
Court of Baldwin County shall be paid into a depository at a
chartered bank designated by the governing authority of Baldwn
County." 8 5(a). Fromthe treasury, the chief magistrate was to
pay his own salary and the salaries of the other magi strates and
court personnel. 1d. The act also stated, "The chief magistrate
shall be placed on an annual salary, the anmount of which shall be
determ ned by the governing authority of Baldwi n County." 8§ 4(a).
In short, by March 14, 1983, Gunby's jobs as small clains court
j udge and nagi strate judge were both sal aried positions, and Gunby
was no longer entitled to pocket the fees collected by either
court.

The 1983 Georgia Constitution abolished the small clains
courts. Article 6 of the 1983 Constitution vested state judicial
power exclusively in the mmgistrate courts, probate courts,
juvenile courts, state courts, superior courts, Court of Appeals,
and Suprenme Court of Georgia. Ga. Const. art. 6, 8 1, T 1 (1983).
By inplication, the small clains courts were elimnated. See
Porter v. Cal houn County Bd. of Commirs, 252 Ga. 446, 314 S.E.2d
649, 651 (1984). Thus, after 1983, Gunby ceased to be a judge of

the Small O ains Court and was only the Chief Magistrate of Bal dwi n



County.

Later in 1983, the Georgia Assenbly adopted a uniform system
of conpensation for the magistrate courts: "Magistrates shall be
conpensated solely on a salary basis and not in whole or in part
fromfees...." Act of Mar. 18, 1983, No. 429, § 2-1, 1983 Ga. Laws
884, 890 (codified as anmended at OCGA 8 15-10-23(d)
(Supp. 1996)). The 1983 act repealed the 1982 act, see § 7-1, 1983
Ga. Laws at 928, and therefore left |local courts no choice about
how to structure their salary plans. Instead of paying a fee to
the magistrate for the service of a civil conplaint upon an
opposi ng party, for exanple, plaintiffs were required to pay "the
actual cost of serving each party required to be served.” § 2-1,
1983 Ga. Laws at 899 (codified as anended at O C. G A 8§ 15-10-80(hb)
(1994)). Under the 1983 Act, the only permssible form of
conpensation for a judge was a salary fromthe county, and judges
were not to charge filing fees in excess of costs.?

I n conclusion, Gunby started his judicial career as Judge of

the Small C ains Court of Baldw n County. In this capacity, he was

*Gunby has continued to argue that the 1983 |ocal |aw
concerning the financial structure of the Magistrate Court of
Bal dwi n County clothed his illicit activities in a cloak of
respectability—despite the 1983 general |aw prohibiting the
conversion of fees by magistrate judges. The 1983 | ocal |aw,
however, sinply authorizes the creation of a bank account for the
magi strate court; it does not authorize the chief magistrate to
pocket the fees of litigants.

Even assuming that it did, this |local |aw was approved
on March 14, 1983; the 1983 general law explicitly barring
such conduct was approved on March 18, 1983, four days
later. Section 8-3 of the |ater statute provides that
"[a]ll laws and parts of laws in conflict with this Act are
repealed.” 8 8-3, 1983 Ga. Laws at 929. Thus, Gunby cannot
suggest that he was acting in good faith reliance the 1983
| ocal | aw.



aut horized to profit fromthe operation of his court by charging
fees in excess of costs and pocketing the difference. By 1983,
however, this systemhad changed entirely. Gunby was no | onger the
Judge of the Small Cainms Court. He was Chief Mgistrate of the
Magi strate Court of Baldwin County. This position entitled Gunby
to no nore than a salary set by Baldw n County. Gunby was no
| onger authorized to profit fromthe operation of his court.
B.

The new arrangenent apparently did not suit Gunby. He devised
two schenes to circunvent the laws limting his conpensation to a
fixed salary. Bot h schenes involved siphoning off the surplus
generated by the collection of fees paid by civil litigants who
filed suit in Baldwi n County. The first schene centered on a sole
proprietorship organi zed by Gunby that ostensibly engaged in the
busi ness of serving process on defendants.

As Chi ef Magistrate of Bal dwi n County, Gunby set the price for
filing a civil conplaint in Baldwi n County at $20. The actual cost
of delivering the conplaint and a summons to the defendant was
approxi mately $8. Under OC G A 8§ 15-10-80(b), Gunby therefore
should have only charged $8. | nstead, Gunby charged $20 and
channel ed the remaining $12 into his own pocket.

Each $20 filing fee was deposited in the treasury of the
Magi strate Court of Baldw n County, as directed by the 1983 | ocal
law. The court's treasury consisted of an account at the G tizen
and Sout hern Bank of MIledgeville ("C & S Bank”). Gunby and his
wi fe, who was al so an enpl oyee of the magistrate court, were the

only persons authorized to handle the funds in the C & S Bank



account .

On June 9, 1983, Gunby and his w fe opened an account in the
name of the "G & G Constable Service" ("G & GCS") at the First
Federal Savi ngs and Loan Association ("First Federal"). On July 1,
1983, they began to withdraw funds fromthe court's account at C &
S Bank and to deposit them into the G & GCS account at First
Feder al . From the G & GCS account, the Gunbys then paid two
constables to serve process on the parties specified in each
conpl aint. Gunby paid the constabl es $8 per conplaint, |eaving the
remai ning $12 in the G & GCS account.

The | ast deposit into the First Federal account was nade on
January 6, 1986. On January 15, 1986, Gunby and his w fe opened a
different account in the nane of G & GCS at the Exchange Bank and
began to deposit funds fromthe court's account into the Exchange
Bank account. In early February, 1986, the Judicial Qualifications
Comm ssion of Georgia (the "JQC') started an i nvestigati on of Gunby
based on allegations of corruption and nepotismin the Magi strate
Court of Baldwi n County. On February 25, 1986, the Gunbys cl osed
the First Federal account.

The JQC i nvestigation concl uded sonme tine during the spring of
1986. The last deposit into the G & GCS account at the Exchange
Bank was made on April 2, 1986, and the Gunbys cl osed the Exchange
Bank account on May 9, 1986. (Gunby apparently closed the G & GCS
bank accounts in response to the JQC investigation. By the tine
t hey cl osed these accounts, Gunby and his wife had transferred to
the G & GCS accounts essentially all of the $20 filing fees pai d by

plaintiffs in Baldwin County for a three-year period.



In July 1983, soon after they began to transfer noney fromthe
court's account to the G & GCS accounts, Gunby and his w fe began
to withdraw noney for their own personal benefit fromthe G & GCS
accounts. The @unbys transferred sone of the noney into their
per sonal checki ng and savi ngs accounts and sone i nt o a noney mar ket
account . Gunby financed an individual retirenent account for
hi nsel f using funds fromthe G & GCS accounts. Qher funds from
the G & GCS accounts went into the Gunbys' business ventures. They
al so cashed several checks witten on the G & GCS accounts. These
wi t hdrawal s continued until My 9, 1986, when Gunby transferred the
| ast $17,067 fromthe G & GCS account at the Exchange Bank to the
Gunbys' own joi nt checking account at the sanme bank. In all, from
July 1983 to May 1986, Gunby and his wife withdrew $165, 967 from
the G & GCS accounts for their own personal benefit. The
wi t hdrawal s represented the difference between the anount charged
to prospective litigants and the expense of actually serving the
| egal papers on behalf of those litigants.

The second schene devised by @Gunby involved two bogus
retirement accounts created once again to siphon off the resources
of the magistrate court. After the conclusion of the JQC
investigation in the spring of 1986, Gunby allowed funds to
accunul ate in the treasury account of the magistrate court until
March 1988. At that tine, Gunby and his wife consulted with an
attorney for the Merchants and Farners Bank ("M & F Bank") about
opening two purported retirenment accounts for court enployees.
After this consultation, Gunby and his wife, as co-signatories,

opened two accounts at the M & F Bank. VWhen Gunby and his wfe



opened these two accounts, Gunby caused the bank to mail to his
personal address an Internal Revenue Service Form 1099 for the
cal endar year 1989. This formwas part of the paperwork required
to open the bogus retirenent accounts.

The Gunbys opened the "Magistrate Court of Baldw n County
Money Purchase Pension Plan, Account No. 041," (the "qualified
account™) in March 1988. Between March 28, 1988, and Septenber 26,
1990, Cunby transferred $21,250 fromthe court's account at C & S
Bank to the qualified account at the M& F Bank. In May 1988, the
@unbys opened t he "Magi strate Court of Bal dwi n County Non-Qualified
Deferred Retirenent Plan, Account No. 040" (the "nonqualified
account™). Between May 1988 and Septenber 1990, the Gunbys
transferred $216,000 from the C & S Bank account to the
nonqual i fied account. Thus, Gunby deposited a total of $237, 250
into the two retirenent accounts. The deposited funds again
represented the difference between the anount charged to
prospective litigants and the actual court costs of serving
conpl ai nt s.

According to the docunents establishing the qualified account,
enpl oyees of the magistrate court could participate in the plan
after one year of enploynment, but vesting would not occur unti
after five years of enploynment. The only court enpl oyees that net
the vesting requirement were the Qunbys. In fact, none of the
ot her enpl oyees at the magistrate court knew of the existence of
the qualified plan, and no enployees were ever permtted to
contribute to the plan. Wth regard to the nonqualified account,

@unby had sol e control of the funds in the account and directed the



bank's investnent of the account's funds. In his financial
statenments, Gunby listed the funds in the two accounts as personal
assets. In other words, the anounts deposited into the two
accounts were intended for the Gunbys' sole, private benefit. Wen
t he Gunbys' two schenes are conbi ned, they enbezzl ed approxi mately
$403, 217 fromthe taxpayers of Baldw n County.*

To hide this illicit income, Gunby filed several fraudul ent
tax returns. For exanple, on October 31, 1990, Gunby and his wife
filed a joint tax return for the year 1989 which substantially
under-reported their incone. On audit, the Internal Revenue
Service determned Gunby's joint taxable income to have been
$195,087.51, but on his return Gunby stated that his joint taxable
income was $117,709, a difference of $77,378.51. Accordi ngly,
@unby cheat ed t he governnent out of $25,227 in taxes in 1989 al one.
Overall, from 1984 to 1989, CGunby understated his incone by an
estimated $309,361.53, thus defrauding the United States of
$86, 621. 23 in taxes.

C.

On Septenber 27, 1991, a grand jury indicted Gunby and his
wife for tax fraud. See 26 U . S.C. 8§ 7206(1) (1994). On January
21, 1993, the grand jury returned a supersedi ng, twenty-seven count
i ndi ct ment agai nst the couple. The indictnment alleged not only tax
fraud, but also conspiracy, see 18 US.C 8§ 371 (1994),
enbezzl ement froma recipient of federal funding, see 18 U S.C. 8§

666 (1994), mil fraud, see 18 U S.C. 8§ 1341 (1994), noney

“The district court also found that Gunby drew a sal ary of
$315, 735 from 1983 to 1990. Thus, Gunby hinself ended up with a
total of $718,952 fromthe coffers of the magistrate court.



| aundering, see 18 U.S. C. 8§ 1956(a) (1) (A) (1994), racketeering, see
18 U S.C 8§ 1962(c) (1994), and engaging in unlawful financial
transactions, see 18 U.S.C. § 1957(a) (1994). The defendants filed
several notions to dism ss various counts of the indictnent, but
the district court denied these notions on April 8, 1993. On
Novenber 5, 1993, Gunby entered into a plea agreenment with the
Gover nnment .

The agreenment provided, in pertinent part, that Gunby woul d
plead guilty to one count of mail fraud and one count of tax fraud.
The mail fraud count stemmed from Gunby's use of the mail to
receive the form1099 with which he established the shamretirenent
accounts at the M & F Bank. QGunby's fraudulent 1989 tax return
gave rise to the tax fraud count. The plea agreenent al so stated
t hat Gunby "understands and has discussed with his attorney that

the Court has the authority under certain circunstances to
i npose a sentence that is nore severe ... than the sentence call ed
for by the [sentencing] guidelines.” GGunby signed this agreenent.
I n accordance with the plea agreenent, Gunby was convicted of the
two pertinent counts, and the Governnent dism ssed the renaining
charges against him?®

Gunby was sentenced on March 17, 1994. At the sentencing
hearing, the district court nmade several findings of fact, based in
part on the presentence report (the "PSR') prepared by the court's

probation office.® The court first noted the "tremendous concern"

*Qunby's wife also pleaded guilty to one count of tax fraud.
The district court sentenced her to a termof inprisonment within
t he guideline range, and she did not appeal.

®Gunby did not object to any part of the PSR



this case had caused in Baldw n County. The court explained that
the magistrate courts were created as part of an effort by the
Georgia legislature to abolish the fee-based conpensati on system
a systemwhi ch had engendered "public dissatisfaction.” The court
reviewed the 1983 | egi sl ation described above, and concl uded t hat
it clearly and unanbi guously proscribed the collection of fees by
j udges such as Gunby. The court found that Gunby's two schenes had
defrauded the taxpayers of Baldwin County of $403,217 and had
affected 33,601 civil conplaints filed in Baldw n County. The
court then stated,
[ T] he worst part of this entire case, |adies and gentlenen, in
the Court's best judgnent, is that it has put a bl ack eye upon
the public's perception of the courts in Baldwn County, in
general, and in particular, upon the magi strate's court. Can
you i magi ne what the 33, 601 peopl e who were sued in this court
nmust be thinking? They nust be wondering, "Did | get
justice"?
In response to a col l oquy with defense counsel, the court al so
st at ed,
Nobody' s suggesting that the papers, once they were given to
the Magi strate Court, were not processed efficiently. That's
not the issue.... The disruption I'"'m referring to is the

black eye that justice has received, the injury to the
reputation of the court system and the magistrate court in

particul ar. The public can't believe in justice when the
judge and his wife, enployed by the court, thenselves are
utilizing the court for their personal, illegal benefit.

The district court then departed upward froma total offense |evel
of 16 to an offense level of 20. This departure increased the
sentencing range from 21-27 nonths to 33-41 nonths. The court

sentenced Gunby to forty-one nonths.’ @unby took this appeal

‘The district court also sentenced Gunby to a three-year
term of supervised release and ordered himto pay a fine
($50, 000), the costs of his incarceration ($127,606.40), an
amount of restitution ($167,967) to be paid to Bal dwin County,



chal I enging the court's upward departure.
.
A

Under 18 U. S.C. 8 3553(b), the district court may inpose a
sent ence outsi de the range established by the applicabl e guidelines
if the court finds "that there exists an aggravating or mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Conmission in formulating the
gui delines that should result in a sentence different from that
described.” 18 U.S.C. 8§ 3553(b) (1994). This court has applied a
three-part test to determ ne whether an upward departure conplies
with § 3553(b):

(1) Was the aggravating circunstance cited by the district
court adequately taken into consideration by the Sentencing
Conmi ssion in formul ati ng the guidelines?

(2) If adequate consideration was not given to the
ci rcunst ance, was consi deration of the circunstance consistent with
t he goal s of the sentencing guidelines?

(3) If the circunstance was properly taken into account, was
the extent of the departure from the guideline range reasonabl e?
United States v. Shuman, 902 F.2d 873, 875-76 (11th Cir.1990).°

1.

The district court here based its upward departure on the

and a special assessnent ($100). Gunby does not chal |l enge t hese
aspects of his sentence.

®We view the Shuman test in this case as entirely consistent
with the Suprene Court's decision in Koon v. United States, ---
Uus ----, 116 S.Ct. 2035, 135 L. Ed.2d 392 (1996).



policy statenent contained in US. S.G 8§ 5K2.7. This departure
gui del ine provides as foll ows:

If the defendant's conduct resulted in a significant
di sruption of a governmental function, the court may increase
t he sentence above the authorized guideline range to refl ect
t he nature and extent of the disruption and the inportance of
the governmental function affected. Departure from the
gui delines ordinarily would not be justified when the offense
of conviction is an offense such as bribery or obstruction of

justice; in such cases interference with a governnental
function is inherent in the offense, and unless the
circunstances are unusual the guidelines will reflect the

appropriate puni shment for such interference.
U S S G 8§ 5K2.7, p.s.

The purpose of section 5K2.7, |like the other seventeen
departure guidelines |listed in subpart 2 of chapter 5K °is "to aid
the court by identifying sone of the factors that the Conmm ssion
has not been able to take into account fully in formulating the
guidelines.” U S. S.G §5K2.0, p.s. According to policy statenent
US S G §85K2.0, this list of factors is non-exclusive. In other
words, provided that they follow the requirenents of 18 U S.C. 8
3553, sentencing courts nmay depart fromthe recomended sentencing

range for the reasons enunerated in chapter 5K or for other,

When reviewi ng a sentence on appeal, we generally apply the
guidelines in effect on the date the appell ant was sentenced.
See United States v. Shields, 87 F.3d 1194, 1196 n. 2 (11th
Cr.1996) (en banc). However, subsequent anendnents that clarify
a guideline, rather than nake substantive changes, should be
consi dered on appeal regardless of the date of sentencing. See
United States v. Stinson, 30 F.3d 121, 122 (11th Cir.1994) (per
curiam

Because Gunby was sentenced on March 17, 1994, we apply
the guidelines fromthe 1993 manual. W note that § 5K2.
has not been anended since 1993. The policy statenent
contained in 8 5K2.0, however, has been anended, and two
departure guidelines, 88 5K2.17 and 5K2.18, have been added
since 1993. Because we construe the changes to 8 5K2.0 to
be clarifying amendnents, we discuss the nost recent version
of this provision.



unenuner at ed reasons.

Regar dl ess of which type of departure the district court nade,
this court nust consider whether the guidelines used to cal cul ate
the sentence, such as the base offense level and the upward
adj ustnents, adequately accounted for the reprehensibility of the
defendant’'s conduct. See, e.g., United States v. Kraner, 943 F. 2d
1543, 1550 (11th Cir.1991) (per curiam (holding that "the offense
of escape or instigating or assisting an escape does not adequately
take into account disruption of a governnental function"), cert.
denied, 506 U S. 818, 113 S.C. 63, 121 L.Ed.2d 31 (1992). Qur
revi ew of this question, however, is nmuch nore straightforward when
the district court departs under a specific guideline such as
section 5K2.7 than when it departs under an unenunerated factor.

First, we know fromthe text of policy statenent 5K2.0 that,
at very least, the Commission did not take the significant
di sruption of a governnmental function into account in calculating
t he sentenci ng range for sone of fenses. Thus, the Comm ssion m ght
not have taken this factor into account when calculating the
sentenci ng range for fraud. Second, we know from section 5K2.7
itself that the Comm ssion did take into account the ordinary
di sruption of a governnental function in calculatingthe sentencing
ranges for bribery and obstruction of justice. W can infer from
t he nention of these two offenses that, if the Conm ssion wanted to
precl ude the application of section 5K2.7 to fraud, it could easily
have done so. It did not. Third, we knowfromthe text of section
5K2.0 that section 5K2.7 can apply to theft that involves the

significant disruption of a governmental function. See U S.S.G 8§



5K2.0, p.s. Theft is an offense simlar in many respects to fraud,
especially where, as here, the wunderlying conduct involved
enmbezzl ement and the concealnment of the ill-gotten gain. *°
Therefore, the text of the sentencing guidelines strongly suggests
that section 5K2.7 applies to Gunby's fraud convictions.
Neverthel ess, @Q@unby clains that the guidelines wused in
cal cul ating his sentence fully accounted for the harnful ness of his
conduct. He contends that the base offense level for mail fraud,
see U S.S.G 8§ 2Fl1.1(a), the specific offense characteristic of a
$403, 217 | oss to Bal dwi n County, see U.S.S.G § 2F1.1(b)(1)(J), and
t he upward adjustnent for his abuse of public trust, see U S. S G
§ 3Bl1.3, accounted for whatever disruption of a governnental
function his actions caused. He argues that the significant
di sruption of a governnental function is inherent in the nature of
a |l arge-scale fraud involving a breach of public trust. W reject

this contention.

Most fraudul ent schenes do not disrupt the functioning of any

“The gui deline applicable to theft is U S.S.G § 2B1. 1.
Thus, the statenent in 8 5K2.0 that 8 5K2.7 can apply to theft
invol ving the significant disruption of a governnmental function
means that the Comm ssion did not take into account the
significant disruption of a governnental function in fornulating
§ 2B1.1. Section 2Bl1.1 also covers enbezzlenment. Therefore, by
necessary inplication, the Conm ssion did not take into account
the significant disruption of a governnmental function in
calculating the offense |level for enbezzlement. Gunby apparently
admts that pocketing the court's filing fees constituted
enbezzl ement, and even if he did not, we consider the elenents of
enbezzl enent to resenble those of fraud nore closely than the
el ements of bribery or obstruction of justice. Conpare, e.g.,
United States v. Burton, 871 F.2d 1566, 1570 (11th G r.1989)
(listing the el enents of enbezzlenent under 18 U S.C. 8§ 641) with
Pelletier v. Zweifel, 921 F.2d 1465 1498-99 (11th Cr.)
(describing the elenments of mail and wire fraud), cert. denied,
502 U.S. 855, 112 S.Ct. 167, 116 L.Ed.2d 131 (1991).



governnental organizati on. For exanple, a stockbroker could
defraud investors for years w thout inpeding the operation of any
governnental entity. Because fraud and the significant disruption
of a governnental function are analytically distinct, a sentencing
court can apply sections 2F1.1(a) and 5K2.7 sinultaneously. See,
e.g., United States v. Root, 12 F.3d 1116, 1122 (D.C Cr.1994)
(affirmng a district court's application of § 5K2.7 to conduct
covered under 8 2Fl1l.1(a)). Simlarly, an abuse of public trust
does not automatically entail the disruption of a governnental
function. For instance, an I RS enpl oyee could abuse her position
of trust by surreptitiously exam ning her neighbor's tax return,
but this crime would not necessarily involve the disruption of a
governnental function. Because an abuse of public trust and the
di sruption of a governmental function are analytically distinct, a
sent enci ng court can apply sections 3Bl1.3 and 5K2. 7 si nul t aneousl y.
See, e.g., United States v. Sarault, 975 F. 2d 17, 22 (1st Cr. 1992)
(affirmng a district court's application of 88 5K2.7 and 3B1.3 to
t he same crimnal conduct). Therefore, the significant disruption
of a governnmental function is not inherent in the offense of
| arge-scal e fraud i nvol ving an abuse of public trust, and sections
2F1.1(a), 3Bl1.3 and 5K2.7 can all apply to Gunby's fraudul ent
conduct.™ See, e.g., United States v. Hatch, 926 F.2d 387, 397

"W draw a simlar conclusion regarding U.S.S.G § 2T1.1
the guideline used to calculate the base offense | evel for
GQunby's tax-fraud conviction. The only case where we have
applied 8 5K2.7 is United States v. Kranmer, 943 F.2d 1543 (11th
Cr.) (per curianm), cert. denied, 506 U S. 818, 113 S.C. 63, 121
L.Ed.2d 31 (1992). In Kraner, the appellants were convicted of
several offenses related to a failed prison escape. Using a
helicopter, one of the appellants attenpted to airlift another of
t he appellants froman exercise yard in the Mam Correctional



(5th Gr.1991) (affirmng a district court's application of all
three sections to the sanme underlying conduct). W hold that the
base offense and adjustment guidelines applied to Gunby do not
adequately take into consideration the aggravating circunstance

cited by the district court and described in § 5K2.7."

Center. The helicopter crashed into a prison fence on takeoff,
severely injuring both pilot and passenger. The district court
departed upwards based in part on 8 5K2.7, and we affirnmed the
appel l ant's sentences.

The district court in Kramer had applied 8 2P1.1 to
determ ne the base offense | evel for the appellants' escape
attenpt. See id. at 1547. W noted on appeal that 8§ 2P1.1
does not provide an upward adjustnent for the disruption of
a governnental function. See id. at 1550. W found, by
contrast, that 8 2P1.3, a neighboring guideline, did cal
for an upward adjustnent when a prison riot involving the
def endant causes a major disruption in the operation of the
prison. See id. W concluded, based on negative
inplication, that the Comm ssion did not adequately take
into account the disruption of a governnental function in §
2P1. 1.

None of the guidelines neighboring 8 2F1.1 allows an
upward adj ustment for the disruption of a governnental
function. However, one of the guidelines in the vicinity of
8§ 2T1.1, the base offense guideline applied to Gunby's
tax-fraud conviction, does call for such an upward
adj ust rent where "the conduct was intended to encourage
persons other than or in addition to co-conspirators to
violate the internal revenue |laws or inpede, inpair,
obstruct, or defeat the ascertai nnment, conputation,
assessnent, or collection of revenue." U S. S .G § 2T1.9.
Fol | owi ng the reasoning of Kraner, we find that the
consideration of this factor in § 2T1.9 indicates that §
2T1.1 does not adequately take into consideration the
significant disruption of a governnental function.
Therefore, 88 2T1.1 and 5K2.7 can apply simultaneously.

2Gunby cites Sarault for the proposition that "a 5K2.7
departure [is] inappropriate, even if there [is] governnental
di sruption, unless the extent of the disruption [i5s]
significantly beyond that which would normally be associated with
the underlying crime." First, our acceptance of this proposition
woul d render 8 5K2.7 superfluous, because in effect we wuld have
to assune that all applicable offense guidelines and adjustnents
al ready account for the significant disruption of a governnental
function. Section 5K2.0 flatly contradicts this fal se



2.

W next consider whether consideration of the significant
di sruption of a governnental function would conport with the goals
of the sentencing guidelines. Where the guidelines thenselves
specify the ground of departure cited by the district court, we
need not plunb the depths of other guidelines to answer this
guesti on. The sentencing guidelines thenselves |isted the
significant disruption of a governnental function as a ground for
departure in section 5K2.7. Therefore, we hold that consideration
of this factor by the district court was consistent wth the goals
of the sentencing guidelines. See Koon v. United States, --- U S
----, ----, 116 S. . 2035, 2045, 135 L.Ed.2d 392 (1996).

3.

W nust also decide whether the district court's upward
departure was reasonabl e under the circunstances. See Shuman, 902
F.2d at 876. The district court increased Gunby's offense |evel
from16 to 20, which raised the sentencing range from21-27 nont hs
to 33-41 nonths. The district judge sentenced Gunby to forty-one
nmonths in prison, an increase of fourteen nonths, or fifty-two
percent over the maxi num sentence possible at the |ower offense
level. Gven the nature of Gunby's conduct, we do not find this
i ncrease unreasonabl e.

@unby was convicted of two serious offenses stemm ng from an

assunption. Second, Sarault itself went on to dismss this
argunent with regard to a RICO conviction: the First Crcuit
concl uded that the significant disruption of a governnental
function "is by no nmeans "inherent in the offense' of
racketeering." 975 F.2d at 20. Simlarly, we conclude that the
significant disruption of a governnental function is by no neans
i nherent in the offense of fraud.



extended pattern of reprehensible behavior. He defrauded the
t axpayers of approxi mately $403, 217 over a five-year peri od—+oughly
$10 per person in the entire county. He understated his incone by
forty-three percent over the same five-year period. A
fourteen-nonth i ncrease i n Gunby's sentence nmay deter ot her judges,
especially those with supervisory authority, fromignoring the | aws
applicable to their <courts and turning their offices into
nmoney- changi ng enterprises in this manner. The public has a right
to expect cl oser adherence to the |law fromjudges, and when judges
fall fromgrace they should expect toland alittle harder than the
rest. A fifty-two percent increase in the sentence of a chief
magi strate who enbezzles and secretes the filing fees of ordinary
litigants for five years will not encourage unwarranted sentencing
disparities. W find Gunby's sentence to be proportionate to the
gravity of his offense.
B.

@Qunby also attacks the factual predicate for the court's
sentence, arguing that there was insufficient evidence to warrant
an upward departure. Gunby contends that there was no evidence
that his enbezzl enent i npeded t he operation of the Magi strate Court
of Baldwi n County: "There was no evidence that a single litigant
or a single case out of the thousands that went through this court
during the years in question was ever affected in its handling in
any way." In other words, Gunby argues that the word "di sruption”
in section 5K2.7 cannot nean dimnished respect for the |egal
system and the judiciary. He asks wus to limt the term

"disruption” to a work stoppage or a decline in the operating



efficiency of the Governnent.
W review the district court's interpretation of the word

13 See

"disruption” in section 5K2.7 for an abuse of discretion.
Koon, --- US at ---- - ----, 116 S.C. at 2047-48. The nost
basic function of a court systemis to pronote the rule of |aw.
Courts promote the rule of | aw by earning the respect of the people

as the fair and di spassionate arbiters of society's disputes, both

| arge and small. A court systemcannot operate effectively w thout
the respect of the people. If the people do not respect the
judiciary, the people wll disobey its edicts and flout its
commands. The people will resort to self-help. Court personnel

who cause people to question the integrity and inpartiality of the
judiciary therefore undermne the rule of law and disrupt the
functioning of the courts. |If QGunby's fraudul ent schenes caused
the people of Baldwin County to doubt the inpartiality of the
magi strate court, then Gunby has significantly disrupted a
governnental function. The district court did not abuse its
di scretion in concluding that guideline section 5K2.7 enconpasses
this |l oss of confidence in governnent. See United States v. Khan,
53 F. 3d 507, 518 (2nd Cir.1995), cert. denied, --- US ----, 116
S.C. 697, 133 L.Ed.2d 655 (1996); United States v. Miurillo, 902
F.2d 1169, 1174 (5th Cir.1990).

“This is a legal question. The Koon Court has instructed
the courts of appeal to apply the "abuse of discretion"” standard
to a district court's determ nation of |egal questions even
t hough we "need not defer to the district court's resolution of
the point." Koon, --- US at ----, 116 S.C. at 2047.
Therefore, we review the district court's determnation of this
| egal i1ssue de novo in order to determ ne whether it has abused
its discretion. See id. at ---- - ----, 116 S.Ct. at 2047-48.



The district court found that Gunby's crines in fact caused
a loss of faith in the courts of Baldwin County. W nust affirm
the district court's determnation of the facts supporting an
upward departure unless that determ nation was clearly erroneous.
See United States v. Christopher, 923 F.2d 1545, 1555 (11th
Cir.1991). It was not clearly erroneous for the district court to
infer that revel ati ons of enbezzl enent and tax evasi on by t he Chi ef
Magi strate of Baldwin County shook the confidence of county
residents in the integrity of the court system'

AFFI RVED.,

“@unby al so contends that for a sentencing court to depart
upwards on the basis of no evidence violates his right to due
process under the Fifth Amendnent to the United States
Constitution. W do not reach this issue because we concl ude
that the district court departed on the basis of a permssible
inference, i.e., that GQunby's convictions cast doubt upon the
integrity of the Bal dwin County judiciary.



