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Appeal from the United States District Court for the Northern
District of Georgia (No. 1:93-CV-2706-CDE); Oinda D. Evans,
Judge.

Bef ore HATCHETT and EDMONDSON, Circuit Judges, and G BSON, Seni or
Circuit Judge.

PER CURI AM
In our prior opinionin this case published as Friedl ander v.
PDK Labs, Inc., 59 F.3d 1131 (11th G r.1995), we stated:

It is clear that a plaintiff may only bring an action
under t he FBPA agai nst a def endant who engages i n deceptive or
unfair practices that have the potential to harmthe general
consum ng public....

The Ceorgia Court of Appeals, however, has also stated
that a plaintiff may only bring a |awsuit under the FBPA "in
his capacity as an individual nenber of the consum ng public
who has suffered danage as the result of an wunfair or
deceptive act or practice which had or has potential harnfu
effect on the general consum ng public.” Zeeman v. Bl ack, 156
Ga. App. 82, 84, 273 S.E.2d 910, 914 (1980) (enphasis added).

[ T]he purpose of the FBPA is "to protect consuners and
legitimate business enterprises from unfair or deceptive
practices.” O C. GA 8 10-1-391(a) (enphasis added). The use
of the conjunctive "and" may nean that the FBPAis not |imted
to individual custoners. If the FBPA also protects legitinmate
busi ness enterprises, perhaps Friedl ander does have a cause of
action, for his conplaint alleges that his conpetitor, PDK,
has engaged in unfair and deceptive practices that harmthe
general consum ng public.... Thus, whether a FBPA plaintiff
nmust be an individual nmenber of the consum ng public seens to

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.



be an unsettled question of Georgia |aw
Friedl ander, 59 F.3d 1131, 1132-33 (11th Cr.1995).

After determning this case involved an unsettl ed question of
Ceorgia law, we certified the followi ng question to the Suprene
Court of Georgia:

Do non-consuners have a cause of action under the FBPA when
they allege an injury due to a conpetitor's m srepresentations
to the general consum ng public?

Friedl ander, 59 F.3d 1131, 1133 (11th G r.1995).
The Suprene Court of Georgia has now answered the certified
guestion in the negative stating:

A person who suffers injury or danages, or whose busi ness
or property has been injured or damaged, as a result of
consuner acts or practices may bring an action under the FBPA
"individually, but not in arepresentative capacity...." OCGA
8§ 10-1-399(a). A suit predicated upon an all eged viol ati on of
the FBPA nust be brought in the plaintiff's "capacity as an
i ndi vi dual nenber of the consumng public....” Zeeman V.
Bl ack, 156 Ga.App. 82, 84 (273 SE2d 910) (1980). See also
G oss v. ldeal Pool Corp., 181 Ga. App. 483, 484 (352 SE2d 806)
(1987). A suit is not brought in the capacity of an
i ndi vi dual nmenber of the consum ng public when the plaintiff's
only allegation of injurious consuner act or practice rel ates
to representati ons nmade by his conpetitor in the marketing of
conpeting products to the general consum ng public. o
course, if a business, as a consuner, sustains danmage, it may
bring suit under OCGA 8 10-1-399(a). OCGA 88 10-1-391(a), 10-
1-392(7). However, we are not enpowered to expand the
coverage of the FBPA to provide a cause of action to
non- consuners agai nst their conpetitors. See State of Ga. v.
Meredith Chevrolet, Inc., supra [145 Ga. App. 8] at 13-14 [ 244
S.E.2d 15 (1978) ].

Fri edl ander v. PDK, Labs, Inc., 266 Ga. 180, 465 S. E. 2d 670 (1996).
Accordingly, we affirmthe district court's judgnent granting
PDK's notion to dism ss since Friedl ander cannot maintain a cause
of action under the FBPA.
AFFI RVED.



