United States Court of Appeals,
El eventh Gircuit.
No. 94-8219.
CONTI NENTAL CASUALTY COVPANY, Pl aintiff-Appellant,
V.
HSI FI NANCI AL SERVI CES, INC., et al., Defendants-Appell ees.
Aug. 17, 1995.

Appeal from the United States District Court for the Northern
District of Georgia (1:91-CV-2022-MdS); Marvin H Shoob, Judge.

Bef ore TJOFLAT, Chief Judge, ANDERSON, Circuit Judge, and MORGAN,
Senior Circuit Judge.

PER CURI AM

CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE

ELEVENTH Cl RCU T TO THE SUPREME COURT OF GEORG A PURSUANT TO

ARTI CLE VI SECTI ON 6 PARAGRAPH 4 OF THE GEORG A CONSTI TUTI ON.

TO THE SUPREME COURT OF GEORG A AND | TS HONCRABLE JUSTI CES:

It appears to the United States Court of Appeals for the
El eventh Circuit that the resolution of this case involves
guestions of Georgia law that are dispositive but unanswered by
controlling precedent of the Suprene Court of Georgia. e,
t herefore, defer our decisionin this case pending certification of
the follow ng question to the Suprenme Court of Georgia pursuant to
G. Const. art. VI, 8 6, para. 4, OC.G A 8 15-2-9, and Rule 37 of
t he Supreme Court of Georgia.

l.

Continental Casualty Conpany ("Continental") appeals a
decl aration of rights and obligations that it has a duty to defend
Page, Sevy & Henderson, P.C., Joseph Francis Page, Jerry Sevy, and

WIlliamL. Henderson in an underlying action brought agai nst them



by HSI Financial Services, Inc. ("HSI") in the Superior Court of
Fulton County, Georgia.’ Continental insured Page, Sevy &
Henderson, P.C., Joseph Francis Page, Jerry Sevy, and WIIliam L.
Henderson under a |awers professional liability policy.? The
policy provides that Continental will pay "all amounts ... which
[the insured] beconme legally obligated to pay as a result of a
wongful act by [the insured].” A "wongful act" is defined as
"any negligent act, error or omission in ... the rendering of or

n3

failure to render professional services. The | anguage of the
policy at issue, the exclusion known as "D3," is as foll ows:
1. EXCLUSI ONS

W will not defend or pay, under this Coverage Part for:

D. any claimarising out of:

'Al t hough the district court had before it cross notions for
summary judgnent and indicated that it was ruling on summary
j udgnment posture, the court ruled on nothing nore than the
pl eadi ngs. The district court's order, therefore, is nore
accurately characterized as a declaratory judgnent based on the
pl eadi ngs. This, however, was appropriate because, under Ceorgi a
law, a court |looks to the allegations contained in the conpl aint
when resolving the duty to defend i ssue. See, e.g., Loftin v.
United States Fire Ins. Co., 106 Ga.App. 287, 127 S.E. 2d 53, 58
(1962) .

*The law firm of Page, Sevy & Henderson was incorporated in
1988. Page, Sevy, and Henderson were the only nenbers of the
firm On February 6, 1991, Page voluntarily surrendered his
license to practice |aw.

* Prof essi onal services" are considered "services rendered
in [the insured' s] capacity as a | awer, real estate title
i nsurance agent or notary public. This also includes ... acts as
an adm ni strator, conservator, executor, guardian, trustee,
receiver, or in any other simlar fiduciary activity."



3. any di shonest, fraudulent, crimnal or malicious
act or omssion by you or any of your partners
of ficers, stockhol ders or enployees...

HSI collects unpaid nedical bills for healthcare providers.
In 1985, Joseph Page entered into a contract with HSI to pursue
del i nquent accounts for HSI, place any paynments collected into a
trust account, and pay to HSI all of the funds collected m nus
attorney's fees (thirty percent of collections) and expenses. In
1988, Page, Sevy & Henderson incorporated as a professional
corporation, and HSI transferred its accounts to the | aw firmunder
t he 1985 contract.

Beginning in the fall of 1990 and continuing until January
1991, Page and the law firm continued to receive paynents, but
failed to deliver to HSI any of the collected anmounts. Despite a
witten demand, Page and the law firmhave not delivered the funds
to HSI. On February 4, 1991, HSI filed a nulti-count conplaint in
Fulton County Superior Court against the law firm and the
i ndi vi dual defendants alleging that the defendants owed HSI over
$500, 000. The conplaint's primary allegation is that Page w t hdrew
trust funds for the purpose of "loaning noney to another person.”
The conpl ai nt was anended twi ce to include, anong other clains, a
clai mfor professional negligence onthe theory that the individual
defendants fail ed to supervise and ensure the proper accounting of
the trust fund.

The law firm and the individual defendants forwarded the
conplaint to Continental to provide a defense for themunder their
i nsurance policy. On March 4, 1991, Continental forwarded

reservation of rights letters to the insured parties. Believing



that HSI's clains may be outside the coverage provided by the
policy, Continental filed a Petition for Declaratory Judgnment, in
accordance with Richnond v. Georgia Farm Bureau Miutual |nsurance
Co., 140 Ga. App. 215, 231 S E. 2d 245, 248-49 (1976), to determ ne
the rights and liabilities of the parties under the policy, in the
United States District Court for the Northern District of Ceorgia
on August 22, 1991. On March 29, 1993, the district court ruled
t hat Continental has a duty to defend the law firmand Page, Sevy,
and Henderson in the action filed by HSI. Judgnment was entered t he
next day, and Continental's notion for reconsideration was deni ed
on January 19, 1994. Continental now appeal s.
.

Page's alleged theft of the funds clearly falls within the
plain |anguage of the D3 exclusion. Georgia law s treatnent,
however, of the alleged negligence of Page's law partners is
unclear. Continental asserts that the partners' negligence also
falls under the | anguage of the D3 exclusion because the | anguage
covers "any claim arising out of" "any dishonest, fraudulent,
crimnal or malicious act or omssion by you or any of your
partners, officers, stockholders or enployees."” Factual ly, the
prof essi onal mal practice claim"arises out of" Page's theft of the
funds. The | anguage of the exclusion is arguably broad enough to
i nclude derivative clains.

In terns of proximate causation, the dishonest and
crimnal act of [Page] in m sappropriating the escrowed funds
was, of course, the direct and precipitating cause of the
| oss; no loss would have occurred had [Page] not stolen the
nmoney. Al though the negligence of [Sevy and Henderson] may
have facilitated [Page's] theft of the funds and been a

contributing cause of the loss in that sense, it was indirect
and renote at best.



Aragona v. St. Paul Fire & Marine Ins. Co., 281 Md. 371, 378 A 2d
1346, 1350-51 (1977) (applying a conparable policy exclusion to
simlar facts). Furthernore, by claimng that the other partners
were negligent infailing to supervise, every | oss coul d be brought
wi thin coverage.

The insured parties and HSI contend that if there is nore than
one ground of liability, one being covered by the policy while the
other is excluded, the insurer is obligated to defend. Babcock &
Wl cox Co. v. Parsons Corp., 430 F.2d 531, 537 (8th Cr.1970).
They posit that, wunder GCeorgia law, Sevy's and Henderson's
negl i gence are independent and concurrent causes for the | oss and
coverage shoul d be provided. Gosser v. D plomt Restaurant, Inc.,
125 Ga. App. 620, 188 S.E. 2d 412, 415-16 (1972); Tallman v. G een,
74 Ga.App. 731, 41 S.E.2d 339, 341 (1947).

Because we find that the resolution of this appeal involves a
guestion of Georgia |aw unanswered by precedent of the Suprene
Court of Georgia, we respectfully certify the follow ng questionto
t he Supreme Court of Georgia:

DOES A CLAIM FOR A LAWPARTNER S NEGLI GENCE W TH RESPECT

TO SUPERVI SI NG AND M Tl GATI NG A FELLOW PARTNER S CRI M NAL ACT

"ARISE OUT OF" "ANY DI SHONEST, FRAUDULENT, CRIMNAL OR

MALI Cl QUS ACT" WTH N THE MEANING OF THI S | NSURANCE POLI CY

EXCLUSI ON?

We do not intend the particular phrasing of this question to
[imt the Supreme Court of Georgia in its consideration of the
certified issue. To assist the court's consideration of the
matter, the record and the briefs of the parties shall be

transmtted to the Suprene Court of Georgia.

QUESTI ON CERTI FI ED.






