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UNI TED STATES of Anerica, Plaintiff-Appellee,
V.

Dor cas Abi ke ADUWD, aka Joyce Oml akake Tai wo, aka Joyce Tawuo,
aka Joyce Labeke Atil ade, Defendant- Appel |l ant.

Sept. 19, 1995.

Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-CR-47), J. Oaen Forrester, Judge.

Bef ore ANDERSON and BIRCH, GCircuit Judges, and JOHNSON, Seni or
Circuit Judge.

ANDERSQN, Circuit Judge:

Dor cas Abi ke Aduwo pled guilty to two counts of naking fal se
statenments in the acquisition of firearnms, 18 U . S.C. 8§ 922(a)(6),
and one count of possession of firearns by a convicted felon, 18
U S C 88 922(g) and 924(a), in connection with two purchases of
9mm handguns. Because Aduwo | ater participated in an attenpted
armed robbery in which one of these guns was used, the sentencing
judge applied the cross-reference provision of U S S.G § 2K2.1
(Unl awf ul Recei pt, Possession, or Transportation of Firearns or
Amunition), 8 2K2.1(c) (Nov.1990), and sentenced Aduwo under
U.S.S.G § 2B3.1 (Robbery) (Nov. 1990).%' Aduwo's appeal raises

The district court applied the sentencing guidelines
effective Novenber 1, 1990. Generally a sentencing court should
apply the guidelines in effect at the time of sentencing. 18
US C 8 3553(a)(4); United States v. Lance, 23 F.3d 343, 344
(11th G r.1994). Thus, under the general rule, the Novenber 1993
gui del i nes woul d have been applicabl e because Aduwo was sentenced
in February of 1994. However if, under the guidelines in effect
at sentencing, application of a post-offense anendnent to the
gui del i nes woul d substantially di sadvantage the defendant, the
sentencing court should apply the guidelines in effect at the



only one issue; Aduwo argues that the district court incorrectly
applied the 8 2K2.1(c) cross-reference provi sion because Aduwo was
not in possession of a firearmduring the attenpted arnmed robbery
for the purpose of § 2K2.1(c). W affirm

| . FACTS

At the behest of her boyfriend, Roneo Anthony Brown, Aduwo
made two purchases of 9nm handguns. On August 11, 1991, Aduwo
purchased five d ock 9mm handguns and five Taurus 9mm handguns.
Several days later, on August 16, Aduwo purchased nine nore G ock
9mm handguns. At each handgun purchase, Aduwo certified on ATF
Form 4473, a firearns transaction record, that she had never been
convicted of a felony. In fact, Aduwo had been convicted of a
felony in 1989.

In January of 1992, Aduwo participated in an attenpted "drug
rip-off"™ wth Brown. Brown, Aduwo, and a third conspirator
negotiated a sale of five kilograns of cocaine wth undercover
agents. They did not intend to deliver cocaine, but instead
pl anned to rob the buyers of $115,000 by exchangi ng a canvas bag
contai ning tel ephone books for the noney. When the undercover
agents arrested them at the scene of the exchange, Brown was in
possessi on of one of the 9mm d ocks purchased by Aduwo on August
16, 1991, but Aduwo had no weapon. Aduwo was indicted and

prosecuted for this crime in Georgia state court; in that

time of the offense instead. |1d. The Novenber 1990 gui delines
were in effect when Aduwo nade the illegal firearm purchases.
Because the parties do not object to the district court's
application of the Novenber 1990 gui delines, we assunme w thout
deciding that this case is governed by the exception rather than
t he general rule.



proceedi ng, she pled guilty to crimnal attenpt to commt arned
robbery and was sentenced to four years inprisonnment.

In this proceeding, Aduwo was charged with two counts of
maki ng fal se statenents to acquire firearns, 18 U.S.C. 8§ 922(a)(6),
and two counts of possession of firearns by a convicted felon, 18
US C 88 922(g) and 924(a). Aduwo pled guilty to both false
statenment counts and one count of possession of a firearm by a
convicted felon. Finding that possession of one of the firearns in
t he subsequent attenpted armed robbery could be inputed to Aduwo,
the court applied U S.S.G 8§ 2K2.1(c), and thus cal cul ated Aduwo' s
of fense | evel based upon the robbery guideline, US S. G § 2B3.1.
Aduwo argues that the district court's application of 8§ 2K2.1(c),
and thus 8 2B3.1, was in error because she did not possess a
firearmin connection with the attenpted arned robbery.

1. DI SCUSSI ON

Whet her, under these facts, possession of a firearm can be
i mputed to Aduwo for the purpose of 8§ 2K2.1(c) is a question of |aw
whi ch we review de novo. United States v. Huppert, 917 F.2d 507,
510 (11th Gir.1990).

United States Sentencing Guidelines 8§ 2K2.1 addresses the
unl awful receipt, possession or transportation of firearns.
US S G 8§ 2K2.1 (Nov. 1990). Subsections (a) and (b) provide the
general rules for calculating an offense level for such crines.
However, if the defendant used or possessed the firearm in
connection with the comm ssion or attenpted conm ssion of another
of fense, § 2K2.1(c) directs the sentencing judge to apply § 2X1.1

if the resulting offense level is greater than that determ ned



under 8§ 2K2.1(a) and (b). Section 2X1.1 in turn directs the
sentencing court to apply the guideline for the offense that the
def endant commtted while in possession of the firearm 8§ 2X1.1(a)
(Nov. 1990). Thus, a defendant who nerely possesses a firearm
illegally will be sentenced under 8§ 2K2.1(a) and (b), but a
def endant who then uses that weapon in another crinme may be given
a | onger sentence under the guideline applicable to the subsequent
crinme instead. In this way the 2K2.1 sentenci ng schene permts the
sentencing court to i npose a sentence which reflects the nagnitude
of the crine. As the Tenth GCircuit has observed, "[I]t [is]
obvious that the culpability—and the resultant punishnent—ef a
per son who passively possesses a gun is different than the person
who possesses that sanme gun but also uses is it [in another
crime]." United States v. WIlis, 925 F.2d 359, 361 (10th
Cir.1991).

The district court determined that 8§ 2K1.1 was applicable to
Aduwo's illegal firearm purchases. Because the court found that
Aduwo "possessed” one of the illegally purchased firearnms in
connection with the January, 1992, attenpted arned robbery, the
court applied 8 2X1.1(a) which in turn referred the court to 8
2B3. 1, the robbery guideline. U S S.G 8§ 2B3.1 (Nov. 1990). Aduwo

was sent enced based upon the resulting of fense | evel of 23 because

*The district court calcul ated an offense | evel of 23 under
the robbery guideline. US S. G 8§ 2B3.1 (Nov. 1990). Aduwo's
base offense |l evel was 20. § 2B3.1(a). The base offense |eve
was then increased by 3 points because a dangerous weapon was
used in the attenpted armed robbery, 8§ 2B3.1(b)(2)(C, and by
anot her 2 points because the crime involved nore than $50,000. 8§
2B3. 1(b)(6)(C). The court then decreased the offense |level by 2
for acceptance of responsibility. U S S G 8§ 3EL. 1(a) (Nov.
1990) .



that offense |evel was greater than the offense |evel that would
have resulted under § 2K2.1(a) and (b).?

Aduwo argues that the district court should not have applied
the 8 2K2.1(c) cross-reference provision because she did not
possess a firearmin connection with the attenpted arned robbery.
Aduwo clainms that the "rip-off" plan never included the use of
weapons, that she never had physi cal possession of a weapon during
the attenpted robbery, and that she did not knowthat a firearmwas
present during her participation in the crine. The gover nnent
contends that Brown's possession of the 3 ock during the crinme may
be inmputed to Aduwo as Brown's co-conspirator

Whet her possession of a firearm by a co-conspirator can be
i mputed to a defendant for the purposes of § 2K2.1(c) is a question
of first inpressionin this Crcuit. W have, however, concl uded
that a sentencing court may enhance a defendant's sentence based
upon a co-conspirator's possession of a firearmin the simlar
context of U S.S.G 8§ 2D1.1(b). United States v. OQtero, 890 F.2d
366, 367 (11th Cir.1989); see also United States v. N no, 967 F.2d
1508, 1513-15 (11th G r.1992), cert. denied, --- US ----, 113
S.Ct. 1432, 122 L.Ed.2d 799 (1993). Under § 2D1.1(b)(1), a
defendant's narcotics trafficking sentence can be enhanced "[i]f a
dangerous weapon (including a firearn) was possessed [during
conm ssion of the offense].” U S S. G § 2D1.1(b)(1) (Nov. 1994).

A def endant who did not physically possess a weapon during a drug

%The district court cal cul ated an offense | evel of 10 under
§ 2K2.1(a) and (b). Aduwo's base offense |evel was 12 because
she had a prior felony conviction. § 2K2.1(a)(2). The court
t hen decreased Aduwo's of fense |level by 2 for acceptance of
responsibility. 8§ 3El.1(a) (Nov. 1990).



conspiracy may still nmerit a sentence enhancenent for "possession”
of a dangerous weapon under § 2Dl1.1(b) if a co-conspirator
possessed a danger ous weapon. Oero, 890 F.2d at 367. Thi s
follows fromthe basic rule that conspirators are |liable for the
reasonabl y foreseeabl e acts of their co-conspirators in furtherance
of the conspiracy. Pinkerton v. United States, 328 U S. 640, 66
S.CG. 1180, 90 L.Ed. 1489 (1946); see also US S G 8§
1B1.3(a)(1)(B) (Nov. 1994) (Relevant conduct for the purpose of
determning specific offense characteristics includes "all
reasonably foreseeabl e acts and om ssions of others in furtherance
of [a] jointly undertaken crimnal activity."); United States v.
Martinez, 924 F.2d 209, 210 n. 1 (11th Cr.) (noting Oero's 8§
2D1. 1(b) co-conspirator possession rule tracks Pinkerton and the
GQui delines, which "require[ ] that the firearm possession be
reasonably foreseen as a necessary or natural consequence of the
unl awf ul agreenent”), cert. denied, 502 U S. 870, 112 S.C. 203,
116 L. Ed. 2d 163 (1991). W see no reason why thePinkerton rul e of
conspirator liability should not apply equally in the context of §
2K2. 1(c).

Applying the Pinkerton rule to our facts, Brown' s possession
of the Gock during the attenpted arned robbery may be inputed to
Aduwo. Brown and Aduwo were co-conspirator's in a conspiracy to
effect a "drug rip-off;" Aduwo, Brown, and their co-conspirator
agreed to commt a robbery and, in its attenpt, commtted overt
acts in furtherance of that crine. See United States .
W eschenberg, 604 F.2d 326, 331 (5th Cr.1979) (A conspiracy is an

agreenent between two or nore persons with an unl awful purpose, and



an overt act in furtherance of that purpose.). Therefore, Aduwo is
liable for all acts in furtherance of the "drug rip-off" which are
"reasonably foresee[able] as a necessary or natural consequence of
t he unl awful agreement.” Pinkerton, 328 U. S. at 648, 66 S.Ct. at
1184.

Al t hough Aduwo cl ai ns that she had no i dea that Brown woul d be
carrying the concealed dock,* Brown's possession of the weapon
during the attenpted robbery was both foreseeable and in
furtherance of the conspiracy. The conspirators planned to "rip
of f" peopl e whomthey believed were drug purchasers. The quantity
of drugs involved, five kil ograns of cocaine, would indicate to the
conspirators that these purchasers were not nerely occasiona
users, but drug dealers as well. Thus, it was reasonably
foreseeabl e that one of the conspirators mght carry a weapon as
protection against the very real possibility that the purchasers
woul d di scover their deception and retaliate violently. In fact,
Aduwo pled guilty to attenpted arnmed robbery in state court,
t hereby acknow edging that the conspirators planned to use sone
weapon to effect the "rip off." Mor eover, Aduwo had purchased
firearms for Brown, including the particular dock which he
carried, and thus was well aware that Brown had access to such

weapons. Therefore, because Brown's possession of a conceal ed

‘Whet her Aduwo had actual know edge of Brown's possession of
the Gock is irrelevant to our inquiry. Aduw's alleged |ack of
know edge notw t hstanding, she is liable for Brown's possessi on
of the Gock if such possession was foreseeable and in
furtherance of the conspiracy. See United States v. Martinez,
924 F.2d 209, 210 (11th G r.1991) (8 2Dl.1 enhancenent sustai ned
despite defendant's all eged | ack of knowl edge of co-conspirator's
firearm possessi on because possession reasonably foreseeable).



firearm during the attenpted robbery was foreseeable and in
furtherance of the "drug rip-off,"” Brown's possession of the 3 ock
may be inputed to Aduwo.
I11. CONCLUSI ON

The district court did not err in determning that Aduwo
possessed one of the 9nmfirearns in connection with the conm ssion
of the subsequent attenpted armed robbery for the purpose of the §
2K2.1(c) cross-reference provision. Therefore, Aduwo's sentence is

AFFI RVED.

"W note that our conclusion is consistent with the result
in United States v. Gonzales, 996 F.2d 88 (5th Cr.1993).



