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Bef ore TJOFLAT, Chief Judge, and DYER and GARTH °, Senior Gircuit
Judges.

DYER, Senior Circuit Judge:

Appellant Kelsey Mller challenges his conviction for
conspiracy to possess with intent to distribute cocaine base
(crack) in violation of 21 U S.C. §8 846. On appeal, MIler argues
his post-trial notion for judgnent of acquittal should have been
grant ed because the governnent fail ed to prove predi sposition after
he rai sed the defense of entrapnment. The governnent cross-appeals
the sentence, contending the district court erred in departing
downward on the theory that M|l er was trapped i nto supplying crack
i nstead of powder cocaine. W affirmthe conviction, but reverse
t he sentence.

| . BACKGROUND
At trial the governnent sought to prove that MIler put
El bert Frazier, a convicted felon who was acting as a confidenti al

informant, in contact with two individuals who coul d supply Frazier

"Honorabl e Leonard |. Garth, Senior U.S. Circuit Judge for
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wi th crack. MIller's defense was that Frazier trapped himinto
commtting the crime.?!

In | ate Decenber 1992 Frazier had many phone conversations
with MIller, sonme recorded and sonme not. The governnent called
Frazier to testify at trial. He said that sonetine between
Decenber 21 and 23, 1992, he called Sonny Ross's pager nunber to
arrange a drug deal. M ler answered the page, asked what Frazier
needed, and expl ai ned that "he was handling everything while Sonny
was out of town." Frazier said he ended that conversation because
he really wanted to speak with Ross. However, because M Il er had
asked what Frazier needed and because Frazier had net MIler once
before while attenpting to arrange a buy directly with Ross,
Frazier decided he would try to deal with MIller. Frazier called
M1l er on Decenber 23 and asked him for a half-kilo of cocaine.
Ml ler said he did not have it then, but that he coul d make a phone
call and call Frazier right back. MIller called Frazier back that
day and said he could sell hima half-kilo. Frazier asked for a
price, and M1l er responded with $14, 000 or $14,500. Frazier asked
if that was the best price available and MIller said it was, adding
that "he wasn't nmaking nuch off the deal hinself." Mller told
Frazier they could do the deal "any tinme." Frazier suggested that
they wait until after the holidays and M Il er agreed.

Frazier called MIler on Decenber 28 to confirmthe deal and
ask for a better price. Mller refused to reduce the price and

iterated that he was not making nuch on the deal

'The presence of an entrapnent defense necessitates our
review of the facts in the light nost favorable to the
government. U. S. v. Brown, 43 F.3d 618, 622 (11th Cr.1995).



Frazier made a series of tel ephone calls to MIIler on Decenber
29. In the first of those calls, shortly before noon, MIller
expl ai ned he had paged "Buddy" the night before, but had received
no return call. Frazier said he wanted to do the deal that
afternoon and MIler asked for thirty mnutes. Frazier called
again at 12:20 p.m Mller said he had bad news, that "they" were
“talkin' 'bout 14.5" (neaning $14,500, a high price for a
hal f-kil o), and that they only had "soft" (nmeani ng powder cocai ne).
MIller said he could call another contact, but it would take
| onger. Frazier asked MIller if he could "cook" (meaning convert
powder to crack), and MIler said he did not know how. 1|In response
to Frazier's questions, MIller assured Frazier that he had
"checked," and that it was "straight."

In the course of several phone conversations the |ogistics of
delivering the cocaine at a local mall on the afternoon of Decenber
29 were negotiated. During one conversation MIler said, "You can
have your hand on the pistol or what not you know, " and, "You see
sonmet hi ng go wong you know you gotta do what you gotta do." The
delivery fell through, however, because the supplier that MIller
had arranged for Frazier to neet was not confortable with the
| ocati on when he arrived, so the supplier and MIller left the mal
wi t hout further explanation to Frazier. Frazier was upset that the
deal fell through, and |l ater that day MIler put Frazier in direct
contact with the supplier, who assured Frazier they would still be
able to work the deal. Neverthel ess, the supplier sold the
hal f-kilo to another party.

Frazier testified he was angry that the buy did not go as



pl anned, but still wanted to deal with MIler. Later on Decenber
29, MIler called Frazier to advise himthat he had been calling
around, but supplies were low. At Frazier's request, MIller called
t he original supplier back and arranged anot her deal, but this tine
for a half-kilo of crack. The delivery was successful and M|l er
and his alleged co-conspirators, none of whomare parties to this
appeal , were arrested.

After the jury returned a guilty verdict, the defense noved
for a judgnment of acquittal on the ground that there was
i nsufficient evidence to showthat M|l er was predi sposed t o engage
in the charged crinme. The district court denied the notion. At
sentencing the court was persuaded to reduce the sentence based
upon a partial entrapnent theory, which reduced the offense |evel
to 24, reduced the sentencing range to 61 to 63 nonths, and
elimnated the mni rum mandatory sentence for trafficking crack.
The probation officer had recomended an of fense | evel of 36 based
on 487 granms of crack, enhanced for obstruction of justice, which
woul d have resulted in a range of 188 to 235 nonths inprisonnent
and a m ni rummandatory sentence of 120 nonths. M| er argued that
the court should treat the 487 grans as powder rather than as crack
because MIller was not predisposed to providing crack until
sufficiently pressured by Frazier, the confidential informant.
MIller was sentenced to 63 nonths inprisonnent and this appea
f ol | owed.

1. STANDARD OF REVI EW
Entrapment is generally a jury question. Ther ef or e,
entrapnment as a matter of lawis a sufficiency of the evidence

inquiry. Wen an entrapnment defense is rejected by the jury,
our review is limted to deciding whether the evidence was



sufficient for a reasonable jury to conclude that the
defendant was predisposed to take part in the illicit
transaction. Further, a jury's verdict cannot be overturned
i f any reasonabl e construction of the evidence would all owthe
jury to find the defendant guilty beyond a reasonabl e doubt.
Review is de novo, but we nust view all facts and nake al
inferences in favor of the governnent.

Brown, 43 F.3d at 622 (citations omtted).

W review the district court's exercise of authority in
departing downward from the applicable guideline range as a
guestion of law subject to plenary review United States V.
Costales, 5 F.3d 480, 483 (11th G r.1993).

[11. DI SCUSSI ON
A. Entrapnent

MIller asserts that the governnment failed to prove he was
predi sposed to enter into a conspiracy to possess and distribute
crack, and thus the district court erred in denying his notion for
judgment of acquittal. "A successful entrapnent defense requires
two el ements: (1) governnent inducenent of the crine, and (2) | ack
of predisposition on the part of the defendant.” Brown, 43 F. 3d at
623 (citations omtted). Once the defendant adduces evidence
showi ng i nducenment, "the burden shifts to the governnent to prove
beyond a reasonabl e doubt that the defendant was predi sposed to
commt the crime." Id. (citation omtted). The Brown court held
"that the predisposition inquiry is a purely subjective one which
asks the jury to consider the defendant's readi ness and wi | |ingness
to engage in the charged crinme absent any contact wth the
governnent's officers or agents."” 1d. at 624. The panel refused

to enunerate a list of factors to address when a defendant's

predi sposition is at issue because the inquiry into a defendant's



subjective state of mnd prior to governnent inducenent is
necessarily a fact-intensive inquiry. ld. at 625. The court,
however, elucidated several guiding principles gleaned from the
cases, sonme of which are relevant here:

Predi sposition nay be denonstrated sinply by a defendant's
ready conm ssion of the charged crine. Jacobson v. United
States, 503 U.S. 540, 112 S. Ct. 1535 [118 L. Ed. 2d 174] (1992);
[United States v.] Andrews, 765 F.2d [1491] at 1499 [(1l1th
Cir.1985)]. A predisposition finding is also supported by
evi dence that the defendant was given opportunities to back

out of illegal transactions but failed to do so. [ United
States v.] Ventura, 936 F.2d [1228] at 1231, 1232 [(1l1lth
Cr.1991)]. Finally, the fact-intensive nature of the

entrapnment defense often makes jury considerati on of deneanor
and credibility evidence a pivotal factor. See Ventura, 936
F.2d at 1230.

We nust now exam ne the evidence of predisposition presented
tothe jury in this case. Mller testified at trial that Frazier
i nduced himto participate in the deal. He denied asking Frazier
what he needed in their initial telephone conversation. MIler
clainmed that after at least ten calls over a two-to-three day
period, and a promise from Frazier of $2,000 to arrange the
transaction, he agreed to ask Sonny Ross to find a cocaine
supplier. MIller alleged that Ross called the supplier, who in
turn contacted MIler. In additionto MIller's testinony, the jury
had t he benefit of Frazier's testinony, the nost relevant portions
of which are summarized above. The jury was free to afford the
greater weight and credibility to Frazier's testinony, including
his statement that MIler initially asked hi mwhat he needed and
that MIler told himhe was "handling everything" for Ross. The
jury could reasonably find that ten phone calls and a two-day

hesitation did not denonstrate MIller's lack of predisposition,



particularly when, after M|l er decided to be invol ved, he arranged
for a supplier in his first conversation wth Sonny Ross after
Frazier had contacted him See Brown, 43 F. 3d at 624 ("Regardl ess
of the defendant's ability to engage in crimnal acts ... the
pronmpt conm ssion of the crime at the first opportunity i s enough
to show predi sposition”). Wthout question, the jury could reject
Mller's testinony as self-serving.

The jury also heard audiotapes of conversations between
Frazier and MIller, from which they could find MIller was
predi sposed to be involved in the drug trade. The tapes
denonstrated MIller's fluency in the |anguage of drug dealing
(e.g., "hard" versus "soft" cocaine); his skill as a negotiator
(e.g., refusing to reduce the price of the cocaine despite
Frazier's repeated requests); his direct access to nultiple
sources of drugs by "calling around,” including by his own
adm ssi on reaching a supplier through Sonny Ross; and his ability
to pronptly produce a large quantity of cocai ne.

In addition, there was evidence that MIler ignored at | east
two opportunities to back out of the transaction. The first
occurred on Decenber 29 when MIler and his supplier left the nal
parking |ot because they were wunconfortable with the site.
Al though MIler mght at that ti me have refused further invol venent
with Frazier on the ground that his supplier no |onger had the
cocaine, MIller soon afterwards undertook to find a new supplier.
The second opportunity canme during a telephone conversation on
Decenber 31 when Frazier threatened to "find another route" in the

context of questioning MIller on whether the second transaction



woul d go as planned. Rather than allow ng Frazier to go el sewhere,
MIller assured himthat the deal was "definite."

W hold there was anple evidence, taken as a whole and
considered in the light nost favorable to the governnment, for a
reasonable jury to find M1l er predi sposed to conspiring to possess
cocaine with an intent to distribute.

B. Sentencing

The governnment appeal s on the grounds that the district court
i nproperly departed downward by sentencing MIler for conspiringto
possess powder cocaine rather than crack, which was the substance
delivered and charged in the indictnment, and that there was no
factual basis to support the theory of partial entrapnent. W need
not reach the second i ssue because we hold that the district court
exceeded its authority in sentencing M|l er based on possessi on of
powder cocai ne.

MIller clainms he was trapped into supplying crack because
Frazi er expressed "a clear preference ... for crack cocai ne thereby
warranting a stiffer penalty." For support, MIIler points out that
Frazier set the type and anpunt of drugs and then asked MIller to
cook it if he could only supply powder. MIller contends the
district court did not depart from the guidelines, but acted to
prevent the governnent, through Frazier, from manipulating the
mandatory m ni numstatute and the sentenci ng gui delines to pronote
injustice. At sentencing MIller's counsel argued that the jury's
rejection of the entrapnent defense neans only that they found he
was not trapped into procuring powder since the evidence showed

t hat powder was the substance MIler and Frazier first discussed.



On appeal he argues the court could inpose a |esser sentence
predi cated on finding that MIIler was trapped into supplying crack
after he had entered into a conspiracy to procure powler cocai ne.
We are unpersuaded by these argunents and hold that the district
court unreasonably departed fromthe sentencing guidelines.

A sentencing court may depart from the recomended range
prescribed by the guidelines only "if the court finds "that there
exi sts an aggravating or mtigating circunstance of a kind, or to
a degree, not adequately taken into consideration by the Sentencing
Conmi ssion in fornmulating the guidelines that should result in a
sentence different fromthat described.” " U S S. G 8§ 5K2.0. Here
the district court made no such findings and a careful review of
t he record does not reveal any mitigating circunstances justifying
downward departure. At sentencing, the court alluded to Mller's
youth and lack of crimnal history, which have been accounted for
inthe guidelines. See U S.S.G 88 5H1.1 and 4A1.3. Mller relies
on United States v. Johnson, 956 F.2d 894 (9th G r.1992), to
justify the departure by anal ogy, but the case does not support
MIller's position. Johnson involved the possibility of a downward
departure for duress, id. at 899-901, "under circunstances not
anounting to a conplete defense,” which is expressly authorized by
US S G 8 5K2.12. 1In contrast to Johnson, the guidelines do not
aut hori ze a downward departure for entrapnent "under circunstances
not anmounting to a conplete defense.” . US S G § 5K2 12
Furthernore, even 8 5K2.12 does not authorize departure below a
statutorily required m ni mum sent ence.

W have held that sentencing entrapment is a defunct



doctrine.” See United States v. Wlliams, 954 F.2d 668, 673 (11th
Cir.1992) ("as a matter of law ... we reject the sentence
entrapnment theory"); United States v. Markovic, 911 F.2d 613, 616
(11th G r.1990) ("Entrapnent as a matter of law is no |onger a
viable defense in this Crcuit."); United States v. Struyf, 701
F.2d 875, 877 n. 6 (11th G r.1983) (the doctrine of entrapnent as
a matter of law did not survive ... Hanpton v. United States, 425
U.S. 484, 96 S.Ct. 1646, 48 L.Ed.2d 113 (1976)). The defense
theory of "partial entrapnment” cannot be squared with this
pr ecedent . In reaching this conclusion, we are mndful of
application note 17 to U.S.S.G § 2D1.1,° passed after WIlianms was
decided. Mller interprets note 17 as callingWIlIlians into doubt
because it indicates the governnent should not be permtted to
structure reverse sting operations so as to nmaxim ze the sentence

to be inposed.” W need not reach this question, however, because

M Iler believes there exists a distinction between
sentenci ng entrapnent and mani pul ation but, notably, he does not
explain the nature of the distinction. MIller argues that he is
entitled to a | esser sentence because the governnent inproperly
mani pul ated the transaction to obtain a mandatory m ni mum
sentence and to achi eve a higher guideline range. W see no
difference in this context between entrapnment and mani pul ati on.

*Application note 17 provides as foll ows:

If in a reverse sting ... the court finds that the
government agent set a price for the controlled
substance that was substantially bel ow the nmarket val ue
of the controll ed substance, thereby leading to the
defendant's purchase of a significantly greater
gquantity of the controlled substance than his avail able
resources woul d have allowed himto purchase except for
the artificially low price set by the governnent agent,
a downward departure may be warrant ed.

‘I'n Wllianms the appellant argued he had been subjected to
sentenci ng entrapnent based on the facts that the governnent
al l oned two codefendants to keep certain profits nmade fromthe



application note 17 is i napposite. The governnent was the buyer in
this case, and there are no facts to support an inference that the
governnent mani pul ated the price. Furthernore, note 17 does not
underm ne the holdings of Mrkovic or Struyf, neither of which
involved the sale of narcotics at a bel ow market price.

Evi dence showed that discussions between Frazier and Ml er
i nvol ved bot h powder and crack so the defense theory nmust have been
that MIler |acked the predisposition to deal any drugs—powder or
crack. He could not have successfully argued at trial that he
| acked only the predisposition to sell powder cocaine since the
governnment had evidence that he arranged for a delivery of crack
The crux of MIler's argunent at sentencing, therefore, was that
the court should resurrect the sane entrapnent defense that the
jury unequivocally rejected at trial. Downwar d departure for
deal ing powder cocaine thus "inplicitly underm ned the verdict
returned by the jury" and "flies directly in the face of the jury
finding that [the defendant] was not entrapped.” See United States
v. Costales, 5 F.3d at 487. The district court used the post-trial
sentencing process to call the verdict into question, which it was
wi t hout power to do. See id. at 488. Accordingly, departure from
the recommended sentencing range was neither reasonable nor
consistent wth the guidelines. See id.

| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the conviction, but

REVERSE and REMAND for resentencing consistent with this opinion

sal e of narcotics and then offered narcotics for sale to
appel lant at half the market price. 954 F.2d at 672.






