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FAY, Senior Circuit Judge:

In Decenber of 1991, a federal grand jury in the Northern
District of Georgia returned a four-count indictnment charging LI oyd
Andre MIller, Tomy Brown Reid, aka Tony Carr, John Richard
Bul l ard, and five other nen with conspiring to possess cocaine with
the intent to distribute and other drug related charges.® In April
of 1992, those sane defendants were naned in a superseding
i ndi ctment charging them with conspiring to possess cocaine with
the intent to distribute in Count One and t he possessi on of cocai ne
with the intent to distribute on or about Novenber 15, 1992 in
Count Two. MIller was charged in Counts Three and Four wth
travelling in interstate commerce fromFlorida to Georgia with the
intent to carry on the unlawful activity of the distribution of
cocai ne on or about Novenber 2, 1990.

Before trial, defendants-appell ants noved t o suppress evi dence

'The judgement of conviction and sentence inposed by the
district court as to John Richard Bullard was affirnmed on May 25,
1995, by a separate panel of the Eleventh Circuit.



found in the residence during the securing process, alleging that
the warrantless entry into the residence violated their Fourth
Amendnent rights. This notion was referred by the district court
toa United States magi strate judge who hel d an evidentiary hearing
on the matter. In his report and reconmmendation the magistrate
recommended denial of the notion, rejecting defendants-appellants
argunent that the warrantless entry was wthout exigent
circunstances to justify the intrusion. District Court Judge
Richard C. Freeman accepted and adopted the report and
recommendati on of the nmagistrate judge. A three week jury trial
resulted in the conviction of all defendants on all charges.
MIller was sentenced to a termof |life in prison, and Reid was
sentenced to a termof 292 nonths in prison followed by five years
of supervised release. On appeal, both defendants chall enge the
district court's denial of their notion to suppress. Def endant
Rei d chal l enges the district court's ruling on the adm ssability of
certain evidence and the cal cul ation of his sentence. For reasons
explained below, we affirm the defendants' convictions and
sent ences.
|. The Motion to Suppress
A. The Evidence O fered at the Suppression Hearing

On Novenber 7, 1991, Jethro Pitts becane a confidential
informant ("Cl") when he was arrested and charged with possession
of cocaine. He agreed to cooperate with |aw enforcenent officers
and told themthat he could buy fifteen kilograns of cocaine for
t hem

Pitts contacted Lloyd Andre Mller, whom Pitts knew as



"Chief", and informed him that he knew of sonmeone who wanted to
make a buy. On Novenber 14, 1991, the C and an undercover agent
posi ng as a cocai ne purchaser net MIller at the Atlanta Airport to
negoti ate a purchase of approximately fifteen kil ograns of cocai ne.
Pitts and MIler drove to an apartnment in Cobb County where they
met with T.Y. Gant and J.R Bullard. During the ride from the
airport a conversation was recorded in which MIler tal ked about
receiving large quantities of cocaine into the Atlanta area from
California, Mam, and New York. MIller nmade arrangenents for
Grant to neet Pitts and the undercover agent the next day at a
shopping center in Fayette county to deliver the cocai ne.

Grant arrived at the shopping center at approximately 9:00
a.m on Novenber 15, 1991, but indicated that he did not want to

conduct the deal there and started to | eave. At that tinme G ant

was arrested by surveilling special agents. A search of his
autonobile revealed secret conpartnents, indicative of the
transporting of illegal drugs, but no drugs were found.

The CI contacted MIller and told himthat G ant had failed to
show up for the deal. Soon thereafter, MIller arrived at the
shopping center. Mller and Pitts left in Pitts' autonobile and
were gone for approximately three hours. On their return to the
shoppi ng center, Pitts used a cellular phone to alert agent MCain
that they had the drugs with them \Wen they arrived, MIler was
arrested and fifteen kilogranms of cocaine were found in a secret
conpartment in Pitt's autonobile. MIller's arrest occurred at
approximately 1:28 p. m

The ClI then advi sed | aw enforcenent officers that he knew t he



stash house where nore drugs were | ocated and that people were at
that tinme making pick-ups for delivery. He al so advi sed Agents
Hogan and Stevens of the Fayette County Sherriff's departnent that
they needed to get to the house as soon as possible because
deliveries of the cocaine were being made out of the house. Agent
Noe of the Cl ayton County Narcotics Unit and Agent Hogan drove with
the C to the "stash" house location at 113 Honeycreek road in
Henry County. Pitts pointed that house out as the drug house when
a white pick-up truck was spotted in the driveway. Pitts told Noe
t hat when they were at the house earlier, MIller was directing the
delivery of cocaine out of the house.

Agent Noe contacted Agent Roger Stubbs of the Henry County
Police Departnment who in turn contacted an assistant district
attorney from Henry County. Stubbs was to neet Noe near the
Honeycreek |ocation to see about a search warrant. Noe al so
assigned agents to watch the house and directed themto stop any
vehicles that left the house. Stubbs arrived and net with Noe at
approximately 2:00-2:30 p.m Noe informed Stubbs of the events
which led up to their presence at the Honeycreek | ocation. At
approximately 3:00-3:30, Noe met with sonme of the agents and
officers at the scene to informthemof the circunstances invol ved,
as well as to instruct themas to their duties. At around 4:00
p.m, Noe and Stubbs drove by the house so that Stubbs could get a
physical description of the residence for a search warrant
application. Stubbs was to be the affiant on the search warrant.

Before the search warrant was obtained, certain events

transpired which caused the police to enter and secure the



Honeycr eek residence. Upon their departure from the residence
area, Noe and Stubbs were infornmed of a blue and silver pickup
truck leaving the residence. Noe and Stubbs, along w th other
agents, stopped the truck. The truck was driven by Dani el Robert
Kaeslin who was using the alias of John Francis Baker. Agent s
searched the truck for noney, drugs or secret conpartnents but none
could be found at that tine. The agents released Kaeslin at
approximately 4:35 p.m, fearing they had been hol di ng hi mtoo | ong
wi t hout probable cause to arrest him Al t hough Kaeslin was
rel eased, his truck was retained for further inspection.

Agent Stubbs left the scene where the truck had been pulled
over in order to neet with Henry County Assistant District Attorney
McBerry who had arrived at the | ocation at approximately 4:00 p. m
During this neeting Stubbs informed himof the sequence of events
which led up to their presence at the Honeycreek | ocation. Stubbs
and McBerry also net wwth the Cl in order to ensure they had all of
the facts and information necessary to secure a search warrant.
The Cl informed McBerry of the events that had transpired earlier
and what he had observed at the "stash" house.

Meanwhi | e, during Stubbs' neeting with McBerry and the C, a
black Cutlass pulled into the driveway of the residence and then
backed up and left. Upon its departure fromthe residence the car
was stopped and a search reveal ed hidden conpartnents along with
sonme fabric softener towels, which are often used to mask the scent
of drugs from drug detection dogs. No drugs were found in the
conpart nents. Three individuals in the Cutlass were arrested,

Stephen Shaw, David H Il and J.R Bullard. HIll had a snal



guantity of cocaine on his person.

At about 5:15-5:30 p.m a van pulled into the Honeycreek house
dri veway and the garage door opened. The van entered the garage
and the garage door closed. It was at this tine that Agent Noe
believed it was inperative that they secure the house. Noe
di scussed the decision with Agent Stubbs and M. MBerry before
acting.

Agent Noe testified that his decision to secure the residence
was based on his primary concern that evidence would be |ost. Noe
further stated that he was concerned that sonmeone mght flee on
foot or in a vehicle and put the public or officers in danger, and
that if soneone had fled through the small subdivision, there was
a chance they could get away with the evidence.

The entry into the residence was conducted by Fayette, Henry,
and C ayton County agents. The house was secured and appell ant
Reid was found inside, along with Franklyn WIIlians. In the
process of securing the house, agents di scovered approxi mately 200
kil ogranms of cocaine and about $1, 164, 000.00. The officers were
repeatedly told not to search the house until the execution of the
search warrant.

Affiant Stubbs and assistant district attorney MBerry |eft
t he house for purposes of obtaining a search warrant approxi mately
tento fifteen mnutes after the house was secured. Affiant Stubbs
presented a Henry county superior court judge with witten and oral
i nformati on concerning the circunstances which transpired earlier
in the day but not the details |earned during the securing of the

house. The warrant was signed at 7:15 p.m and affiant Stubbs



returned to the Honeycreek residence between 8:00 and 8:15 p.m to
execute the warrant. The house was searched along wth the blue
and silver truck and the Plynmouth Voyager van. During the search
t he agents sei zed cocai ne, guns, noney, m scel | aneous docunents and
ot her itens.
B. The Standard of Revi ew

Rulings on notions to suppress evidence involve mxed
guestions of |aw and fact. We therefore review the district
court's factual findings for clear error and its application of the
law to those facts de novo. United States v. Ranpbs, 12 F. 3d 1019,
1022 (11th G r.1994); United States v. D az-Lizaraza, 981 F.2d
1216, 1220 (11th G r.1993). Simlarly, we wll not overturn a
district court's decision that om ssions or msrepresentations in
a warrant affidavit were not reckless or intentional unless clearly
erroneous. United States v. Cancela, 812 F.2d 1340, 1343 (1l1lth
Cir.1987). \Wen considering a ruling on a notion to suppress, al
facts are construed in the light nost favorable to the prevailing
party bel ow. United States v. Behety, 32 F.3d 503, 510 (11th
Cr.1994); United States v. Magluta, 44 F.3d 1530, 1536 (11lth
Gir.1995).

C. The Issues on Appeal

MIller and Reid present three argunments in support of their
contention that the district court erred in denying the notion to
suppress the itens seized at the Honeycreek residence. W find it
necessary only to address two of these argunents. First,
def endants contend that their due process rights were viol ated when

contraband seized in violation of their Fourth Anmendnent



constitutional protections was introduced at trial. Specifically,
t hey arqgue: "Law enforcenent officers conducted a warrantless
entry into 113 Honeycreek Road w thout exigent circunstances to

justify the intrusion."?

We disagree with this contention.

"It is a "basic principle of Fourth Amendnent Law that
searches and seizures inside a hone wthout a warrant are
presunptively unreasonable.”™ Payton v. New York, 445 U S. 573
586, 100 S.Ct. 1371, 1380, 63 L.Ed.2d 639 (1980). "A warrantless
search is allowed, however, where both probable cause and exi gent
circunstances exist." United States v. Tobin, 923 F. 2d 1506, 1510
(11th G r.1991) (en banc), cert. denied, 502 U S. 907, 112 S.Ct
299, 116 L.Ed.2d 243 (1991). Wth respect to this contention, it
is not disputed that the agents had probable cause to search the
Honeycreek residence. The issue that remains is whether exigent
ci rcunstances existed to justify the warrantl ess intrusion.

The test for whether or not exigent circunmstances exist is
whet her the facts would |ead a reasonabl e, experienced agent to
believe that evidence mght be destroyed or renoved before a
warrant could be secured. United States v. Rodgers, 924 F. 2d 219,
222 (11th Gr.1991). Recogni zed situations in which exigent
circunstances exi st include: "danger of flight or escape; danger
of harmto police officers or the general public; risk of |oss,
destruction, renoval, or conceal nent of evidence; and hot pursuit
of a fleeing suspect.”™ United States v. Blasco, 702 F.2d 1315
1325 (11th G r.1983). This court has held that the need to invoke

t he exigent circunstances exception to the warrant requirenent is

“Appel | ants brief at 12 and 20.



"particularly conmpelling in narcotics cases" because narcotics can
be so easily and quickly destroyed. United States v. Young, 909
F.2d 442, 446 (11th G r.1990), cert. denied, 502 U S. 825, 112
S.Ct. 90, 116 L.Ed.2d 62 (1991).

The magi strate, and by adoption of his findings the district
court, made several factual findings in support of the warrantl ess,
exi gent circunstances entry of the Honeycreek house. The agents
had probabl e cause to believe, based on what they perceived to be
reliable information, that the house contained | arge quantities of
cocai ne. Agents also had reason to believe that deliveries of
cocai ne were being directed out of the Honeycreek resi dence. Based
on the foregoing information, as well as additional information
obtained fromthe Cl regarding the "stash” house and its contents,
recorded conversations between MIller and the C, the search
results of two vehicles |eaving the house, and the arrival of the
van at the house, the agents had an objectively reasonabl e basis to
believe that there was an immnent risk of losing the evidence,
risk of soneone fleeing with the evidence, and danger of harmto
the public or officers.

More specifically, Agent Noe, who was directing the
i nvestigation, testifiedthat he renenbered a recorded conversati on
which revealed that MIller had purchased a van wth secret
conpartnments. Secret conpartnents such as these are indicative of
the transporting of illegal drugs. Thus, Noe believed that the
arrival of the van indicated that the cocai ne woul d be | oaded for
purposes of delivery to another | ocation. In addition, Noe

believed that because it was tinme for nearby residents to be



getting honme from work, and because the roads in that particular
subdi vi sion were especially narrow, a suspect could flee with the
contraband, and while alluding arrest endanger both the public and
the officers involved. These facts were sufficient to justify a
warrantless intrusion into the residence while a search warrant was
bei ng sought. Qur review of the record convinces us that the
agents were objectively reasonable when they believed that they
were confronted with an exigency in which the delay necessary to
obtain a warrant under the circunstances threatened the renoval of
evidence. W find no error in the district court's application of
the law to the facts.?®

Second, defendants argue that the evidence sei zed pursuant to
the search should have been suppressed because the affidavit to
support the search warrant contained m srepresentati ons which were
pur poseful and intentional or made in reckless disregard for the
truth. Further, they contend that when these m srepresentations
are set to one side, the remaining content is insufficient to
est abli sh probabl e cause. |In Franks v. Delaware, 438 U. S. 154, 98
S.C. 2674, 57 L.Ed.2d 667 (1978), the Supreme Court considered the
i ssue of whether "a defendant in a crimnal proceeding ever [has]
the right, under the Fourth and Fourteenth Anmendments ... to
chal lenge the truthfulness of factual statenents nmade in an
affidavit supporting [a] warrant."” Franks, 438 U S. at 155, 98
S.CG. at 2676. The Suprene Court held that where the defendant

makes a substantial prelimnary show ng that an affiant know ngly

*Because we find exigent circunstances existed to justify
the warrantl ess intrusion, we need not address the independent
source doctri ne.



and intentionally included a false statenent in an affidavit, or
made the fal se statenent with reckl ess disregard for its truth, and
the fal se statenent was necessary to the finding of probabl e cause,
then constitutional mandate requires that a hearing be held at the
def endant’'s request. Franks, 438 U. S. at 155-156, 98 S.Ct. at
2576. However, "[i]nsignificant and i mmaterial m srepresentations
or omssions will not invalidate a warrant.” United States v.
Sinms, 845 F.2d 1564, 1571 (11th Cr.), cert. denied, 488 U S. 957,
106 S.Ct. 395, 102 L.Ed.2d 384 (1988) (quoting United States v.
O she, 817 F.2d 1508, 1513 (11th Cr.), cert. denied, 484 U. S. 963,
108 S.Ct. 451, 98 L.Ed.2d 391 (1987)). The nmgistrate who heard
the notion to suppress found that the alleged m srepresentations
did not represent material msrepresentations and were not
know ngly or intentionally made. The district court agreed with
the magi strate. Qur reviewof the record | eads us to concl ude t hat
this judgnment was not clearly erroneous.
1. The Plea Coll oquy
Rei d contends that the district court erroneously excluded
co-def endant Shaw s plea colloquy as evidence of inpeachnent, an
adm ssion of party opponent and a statenent against interest. W
di sagr ee. The standard of review to determ ne whether or not
evidence is properly admtted is to determ ne whether or not the
trial court abused its discretion. United States v. Or, 825 F. 2d
1537, 1543 (11th Cr.1987).
At trial, Reid sought to introduce evidence of co-defendant
Shaw s affirmation of the governnents's statenent regardi ng Shaw s

i nvol venent in the instant of fense whi ch was nmade during t he taking



of Shaw s guilty plea. Reid contended that this colloquy would
contradict testinony given by co-defendant Kaeslin that appell ant
Rei d was one of the nmen invol ved in unloading cocaine froma truck
in the garage, and therefore, would give the jury the basis on
which they could reject the rest of Kaeslin's testinony. It
appears the district court excluded the plea colloquy because it
di d not necessarily contradict Kaeslin's testinony, and therefore,
any probative value was outwei ghed by other considerations under
Federal Rule of Evidence 403. W find the district court did not
abuse its discretion in this matter.
I11. The Sentencing

Reid raises two argunents regarding his sentencing. First,
he contends that the district court erred in increasing his offense
| evel based on his possession of a firearm The officers found
three weapons in the residence, two in a room that was deadbolt
| ocked, the other in a bedroom that contained some of Reid's
cl ot hi ng and personal belongings. Relying on the presence of the
firearms in the residence, the district court increased Reid' s
offense level by two pursuant to U.S.S.G § 2D1.1(b)(1).* Reid
argues that he had neither actual or constructive possession of the
guns seized, and in the alternative, argues that the three-prong
test set out in United States v. Qero, 890 F.2d 366, (11th
Cir.1989), was not net. We find no error in the sentencing court's
firearnms enhancenent against Reid. Because the grounds for

possessi on under Otero are entirely sufficient, we need not address

‘U.S.S.G § 2D1.1(b)(1) provides: "If a dangerous weapon
(including a firearm was possessed, increase [the base offense
level] by 2 levels.™



t he evi dence of direct possession.

Under Otero, a co-conspirator's possession of a firearmwl|
support enhancenent of another co-conspirator's offense level if
three requirenents are net: (1) the possessor nust be charged as
a co-conspirator; (2) the co-conspirator nust be found to have
possessed the firearmin furtherance of the conspiracy; and (3)
the defendant who is to receive the enhanced sentence nust have
been a menber of the conspiracy at the tine of the firearm
possession. 1d. at 367; see also United States v. Nino, 967 F.2d
1508, 1514 (11th G r.1992) (noting that "nowhere in the OQero
opinionis it said that enhancenent is allowable only if the three
conditions set out in the opinion are nmet."), cert. denied, ---
UusS. ----, 113 S . C. 1432, 122 L.Ed.2d 799 (1993).

In the instant case, MIller was charged as a conspirator.
Evidence at trial established that MIler purchased the firearns
t hat were discovered in the Honeycreek residence. These guns were
found in a "stash" house which contained approximtely 200
kil ograns of cocaine and $1.6 nillion dollars, thus substantiating
the fact that the firearm was possessed in furtherance of the
conspiracy. Reid was a nmenber of the conspiracy during the tine of
the firearnms possession. Therefore, Reid' s argunent is wthout
nmerit. W find the firearns enhancenent satisfies the conditions
set out in Oero.

Furthernore, Reid contends that the second prong in Gtero is
not nmet because none of the conspiracy nmenbers either plead guilty
or were convicted of possession of a firearm "As N no nakes

clear, a coconspirator need not be found guilty of a firearns



char ge; rather, a sentencing court need only nake a factua
finding for sentencing purposes that a coconspirator possessed a
firearmin furtherance of the conspiracy while the defendant was a
menber of that conspiracy.” United States v. Delgado, 56 F.3d
1357, 1372 (11th G r.1995). Thus, this contention is al so w thout
merit. Accordingly, the district court did not err in enhancing
Reid's sentence under US. S.G 8§ 2Dl.1(b)(1) based on his
possession of a firearm?®

Second, Reid challenges as error the district court's denial
of his claim for a reduction in his offense |evel based on his
mtigating role in the offense pursuant to U S.S.G § 3B1.2. °
Specifically he argues that "[he] is entitled to at least a two

| evel decrease for [a] minor role."’

We di sagr ee.

A sentencing court's determnation wunder the Federal
Sentencing Guidelines of a defendant's role in the offense is a
factual finding. United States v. Castillo-Val encia, 917 F. 2d 494,
501 (11th G r.1990), cert. denied, 499 U S. 925, 111 S.C. 1321
113 L. Ed.2d 253 (1991). W do not disturb the sentencing court's

findings of fact absent clear error. United States v. Davis, 902

®As with all factual findings under the guidelines, this
determnation is entitled to deference and can be reversed only
if it is clearly erroneous.” United States v. Smth, 918 F. 2d.
1501, 1514 (11th G r.1990) (quoting United States v. Row and, 906
F.2d 621, 623 (11th Cir.1990)).

°J.S.S.G § 3B1.2 provides: "Based on the defendant's role
in the offense, decrease the offense level as follows: (a) If
t he defendant was a minimal participant in any crimnal activity,
decrease by 4 levels[;] (b) If the defendant was a m nor
participant in any crimnal activity, decrease by 2 levels. In
cases falling in between (a) and (b), decrease by 3 levels."

‘Appel | ants brief at 45.



F.2d 860, 861 (11th G r.1990). Nevertheless, we revi ewde novo t he
sentencing court's Federal Sentencing Guidelines application to
those facts. United States v. Rodriguez, 959 F.2d 193, 195 (11lth
Cr.1992), cert. denied, --- US ----, 113 S.C. 649, 121 L. Ed. 2d
563 (1992).

Based on the evi dence adduced at trial and the pre-sentencing
hearing, the district court ruled that the defendant was not a
m nimal or mnor participant in the offense and was therefore, not
entitled to a reduction in his offense level. Specifically, the
district court found that although Reid did not fill a |eadership
role in the conspiracy, he and the other co-conspirators were no
| ess cul pable than the | eader. We agree with these findings.
Accordingly, we find no clear error in the denial of Reid s claim
for a reduction in his sentence.

' V. Concl usion

After a careful review of the record and the argunents
presented, we find no basis on which to suppress the evidence,
di sturb the district courts's ruling regarding the adm ssability of
evidence, nor disturb the sentence inposed. Therefore, the

j udgenent bel ow i s AFFI RMED



