United States Court of Appeals,
El eventh Gircuit.
No. 94-7205.
John BELL, Plaintiff-Appellant,
V.
CI TY OF DEMOPCLI S, ALABAMA; Austin Caldwell, individually and in
his official capacity as Mayor of the City of Denopolis, Al abang;
Charl es Avery, individually and in his official capacity as Police
Chief of the Gty of Denopolis, Al abama, Defendants- Appell ees.
June 20, 1996
Appeal from the United States District Court for the Southern
District of Alabama. (No. CV-92-1051-CB-S), Charles R Butler, Jr.,
Chi ef Judge.

Before TJOFLAT, Chief Judge, and RONEY and CAMPBELL’, Seni or
Circuit Judges.

PER CURI AM

In this section 1983 enploynent discrimnation action,
plaintiff, a former police officer, alleged he received
constitutionally inadequate procedural due process both before and
after his termnation. The district court refused to set aside a
grant of summary judgnent for the defendants, holding that
plaintiff had suffered no due process violation. W affirm

Plaintiff John Bell was a police officer with the Denopolis,
Al abama, police departnent. While enpl oyed by the departnent, Bel
was di sci plined and repri manded on a nunber of occasions. In early
June 1992, he was placed on indefinite suspension, and on July 1,
1992, he received witten notice of his term nation.

Bell's term nation was reviewed and affirned, first by a body

"Honorabl e Levin H. Canpbell, Senior US. GCircuit Judge for
the First Grcuit, sitting by designation.



conprised of the police chief, the mayor, and sel ect nenbers of the
city council called the "police commttee,” and then by the city
counci | .

Bel I then brought this section 1983 action all eging violations
of federal substantive and procedural due process of |aw and state
| aw cl ai ns, seeking conpensatory and punitive damages, as well as
rei nst at enent .

The district court granted defendants' notion for sunmary
judgnment after Bell failed to tinely respond. Bell then filed a
Fed. R Cv.P. 60(b) notion asking the court to set aside the
def endant s’ summary j udgnment based on excusabl e neglect. After the
defendants filed an opposition brief, the court directed the
parties to file supplenental briefs addressing the nerits of Bell's
due process clainms in light of this Court's recent en banc deci sion
in MKinney v. Pate, 20 F.3d 1550 (11th G r.1994), cert. denied, --
- US ----, 115 S.Ct. 898, 103 L.Ed.2d 783 (1995).

The district court denied Bell's notion for relief from
judgnment, holding that even if it were inclined to set aside the
j udgnment based on excusabl e neglect, there was no need to do so
because Bell could raise no genuine issue of material fact in
opposition to the summary judgnent notion. It held that (1)
pursuant to McKinney, Bell's substantive due process claimfails as
a mtter of law, (2) because Al abama has avail able a satisfactory
means by which Bell can seek redress for any procedural due process
deprivation, he does not have a cogni zabl e procedural due process
claim and (3) there was no state | aw wongful discharge claim

Bel | argues that MKinney is not dispositive of his procedural



due process claim In MKinney, the plaintiff based his due
process claim on the alleged bias of the decision maker at his
preterm nation hearing. The en banc court held that the alleged
wrongful discharge of an enployee by a state actor does not give
rise to a substantive due process claimbut instead inplicates only
procedural due process. The Court determined that the State of
Florida's remedy for a biased decision maker, review by Florida
courts, satisfied due process.

Bel |l attenpts to distinguish McKinney in three ways. First,
Bell asserts here that Al abama courts do not offer the sane
"thorough, alnbst de novo, review' of Florida's circuit courts
Al abama courts, however, like Florida courts, review enploynent
term nation proceedings both to determ ne whether they are
supported by substantial evidence and to see that the proceedi ngs
conport with procedural due process. See, e.g., Ex Parte Tuskegee,
447 So.2d 713 (Al a.1984); @Quinn v. Eufaula, 437 So.2d 516
(Al a. 1983).

Second, Bell describes his attack as one on the termnation
process itself, whereas the plaintiff in MKinney challenged
procedures as they applied to him For the first time in his
suppl enental brief in support of his notion to set aside the
judgment, Bell stated his challenge was "to the state's system
itself, and its failure to ever provide him with a proper
evi denti ary heari ng with counsel , W t nesses, and
cross-exam nation." Bell's characterization cannot belie the fact
that the nmeat of his conplaint—bias on the part of the police

commttee and the city council and i nadequate tinme to speak in his



post-term nati on heari ng—anounts to an "as applied" attack. The
evi dence before the district court indicates that Bell was in no
way restricted from being represented by counsel or exam ning and
Cross-exam ning Wwtnesses. At no tinme did Bell present any
evidence to the contrary. In fact, Bell stipulated in the pretrial
order that he had no conplaints about how his hearings were
handl| ed.

Third, Bell distinguished his challenge from the type of
process chal |l enged i n McKi nney. The plaintiff inMKinney attacked
only the adequacy of the pre termnation process he received
positing his challenge directly in federal court instead of seeking
post-termnation review in the state system Bell, on the other
hand, challenged primarily the post-term nation process, having
pursued state court renmedies. The controlling factor inMKinney,
however, was that the state had a mechanismin place which appears
adequate to renedy any procedural due process violations. Though
the plaintiff in McKinney did not pursue post-term nation renedies,
this Court determ ned that because there was an adequate state
renmedy avail able-state court reviewno due process violation
exi st ed. Likewse in this case, the state offers an adequate
remedy in the formof admnistrative as well as state court review

Al ternatively, Bell argues that MKi nney was wongly deci ded
and shoul d be overturned. This panel, however, is bound by prior
panel decisions of the Eleventh CGrcuit, and, of course, the
deci sions of the en banc court, such as MKi nney.

The district court correctly held that considering all the

evidence in the light nost favorable to Bell, he has failed to



establish a genuine issue of material fact and is therefore not
entitled to obtain relief fromjudgnment in this case.

AFFI RVED.



